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NOBLE ROYALTIES, INC. 


OIL AND GAS ACQUISITION IS OUR BUSINESS.* 


Alternative 1031-Exchange Replacement Property 


ESTATE & ENERGY. 


BRIDGING THE GAP THROUGH 
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Private Royalty Ownership 
Replacement Property Solutions 


For more information on Noble Royalties 
and the benefits of Private Royalty Ownership, 


contact us today. 


866.535.9220 toll-free 


www.nobleroyalties.com 
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Goldman, Ft. Lauderdale; Valerie G. 
Itkoff, Miami; Jason K. Kellogg, Miami; Erin 
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Tampa; Jason §S. Lichtstein, Ft. Lauderdale; 
Brittany A. Long, Tallahassee; Wendy S. 
Loquasto, Tallahassee; V. Julia Luyster, 
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A. McRae, Tampa; Mary S. Miller, 
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Judicial Independence and 
Workers’ Compensation Judges 
With regard to President 
Johnson’s column “Protecting Our 
Fair and Independent Judicial Sys- 
tem” (March), The Florida Bar need 
only look to the Florida workers’ 
compensation judicial system as a 
sad example of an independent judi- 
cial system that was not protected and 
has, thus, in the eyes of many work- 
ers’ compensation practitioners, be- 
come a nonindependent system. 
Prior to 1993, a workers’ compen- 
sation judge was appointed by the 
governor. After a four-year term, the 
judge went before a local district 
court of appeal nominating commis- 
sion, and if that commission recom- 
mended reappointment, the governor 
was required, by statute, to reappoint 
the judge to another four-year term. 
This provided for a safe and inde- 
pendent workers’ compensation ju- 
diciary free to rule in favor of one 
party or the other based on the evi- 
dence presented. But, the workers’ 
compensation judges have never 


had the protection of Art. V. 

In 1993, Governor Lawton Chiles 
decided to “untie” his hands and had 
the statute regarding reappoint- 
ment of workers’ compensation 
judges repealed and revised. Based 
on Governor Chiles’ heavy-handed 
action, a sitting workers’ compensa- 
tion judge may be denied reappoint- 
ment based on the whim of the cur- 
rent governor during that judge’s 
reappointment. This judgeship has 
now become a political football un- 
der which no sitting judge has a safe 
job for more than four years. 

Few practitioners are willing to 
give up their private practice for one 
four-year term. The fear of 
nonreappointment resulting in a 
plunge back into private practice is 
a deterrent to many competent prac- 
titioners who would be excellent 
judges. In addition, it is my opinion 
that workers’ compensation judges 
are constantly being watched and 
reviewed on a daily basis by their 
superiors as well as other prominent 
players in the workers’ compensation 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


of the State of Florida; 


or law; 


ice. So help me God.” 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall ap- 
pear to me to be unjust, nor any defense except such as | believe to be 
honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 


“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their busi- 
ness except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone’s cause for lucre or mal- 
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EMPIRE CAN FILE JUDGMENT LIENS WITH 
THE DIVISION OF CORPORATIONS 
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your Judgment Lien for a low fee of 
$15.00 plus costs. 


Call Empire Today 
1-800-432-3028 


The first service company to offer 
corporate filing services can now file 
your Judgment Lien with the Division of 
Corporations. Call for details. 


2444 N.W. 7 PLACE 
MIAMI, FL 33127 

FAX 305-633-9696 
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system: the governor, insurance com- 
panies, the business community, leg- 
islators, and insurance company law- 
yers. The lawyers for injured workers 
and injured workers themselves are 
virtually unimportant in the reap- 
pointment process of a sitting judge. 
If Art. V judges in the state of 
Florida have their independence in 
any way compromised in a manner 
close to what the workers’ compen- 
sation judges must withstand, then 
our entire judicial system is in grave 
jeopardy. 
STEPHEN L. RosEN 
Tampa 


Another Side Speaks to 
Florida’s Valued Policy Law 

“Florida’s Valued Policy Law” 
(April) is a tale of two articles: First, 
the author, Mr. Garaffa, did an ex- 
cellent job in reviewing Florida’s 
valued policy law and the pertinent 
cases regarding that law. However, 
the author’s criticism of Mierzwa v. 
Florida Windstorm Underwriting 
Association, 877 So. 2d 4 (Fla. 4th 
DCA 2004), was unfair and inaccu- 
rate based on the following: 

1) The author repeatedly argued 
that Mierzwa means that when an 
insured has suffered a total loss of 
his house by conbination of wind 
and flood and he has both wind and 
flood insurance he will be “enriched” 
by the loss and this devastation of 
his house will become a “profit-mak- 


ing venture” for the insured. This is 
simply not true. It must be kept in 
mind that the insured paid for both 
insurance policies. Therefore, if he 
benefits from both policies, it is be- 
cause he was farsighted enough to 
purchase both policies. 

Second, and more important, if 
the payment of the policy limits by 
both the wind insurer and the flood 
insurer do occur and if that means 
that the insured has more money 
than is necessary to rebuild his 
house, he is required to pay back the 
federal government, as the flood in- 
surer, any amount of money above 
the amount required to rebuild the 
house. The federal government is 
subrogated to this “overage” and, 
therefore, there will never be a 
“double compensation” for the same 
property as alleged by the author. 

2) Under Mr. Garaffa’s view of 
what the law should be, if wind 
caused the insured’s house to be 
damaged to the extent that the cost 
to repair the wind damage is, for 
example, 51 percent of the value of 
the house, the policy limits will be 
paid. However, if the damage caused 
by wind will cost 49 percent of the 
value of the house to repair it, the 
insurer will pay only 49 percent of 
the policy limits. This would be to- 
tally illogical. 

3) The author ciritcizes Mierzwa 
as if, after the total loss of a house 
in a hurricane due to both wind and 


flood, it is easily discernible to de- 
termine what percentage of the 
damage was done by wind and what 
percentage of the damage was done 
by flood. This is impossible to do af- 
ter a storm, and only with expert 
opinions can some idea be devel- 
oped. Without Mierzwa, the 
insureds are victimized by the com- 
mon practice of the wind insurer 
blaming flood and the flood insurer 
blaming wind and the insured not 
getting the money to rebuild his 
house, despite that he bought and 
paid for both a wind policy and a 
flood policy. 

4) The Mierzwa ruling is not only 
perfectly consistent with a literal 
reading of the statute, but also it is 
consistent with prior Florida case 
law. Wallach v. Rosenberg, 527 So. 2d 
1386 (Fla. 3d DCA 1980), makes the 
point that, when an insured risk 
combines with an excluded risk to 
produce a loss, this concurrently 
caused loss is covered under an in- 
surance policy. 

I have represented many insureds 
regarding their claims against their 
insurers and their insurers, blam- 
ing flood, refused to pay for the to- 
tal losses of houses. The Mierzwa 
case is well reasoned and correct, 
and hopefully the insurance indus- 
try will not be able to use its power 
and influence to undermine it. 

SAMUEL W. BEARMAN 
Pensacola 


The Florida Bar 


2005 Annual Meeting 


June 22 — 25, 2005 
Orlando World Center Marriott 


Registration Form in the May issue of The Florida Bar 
Journal or on the Bar’s Web site, www. flabar.org 


6 THE FLORIDA BAR JOURNAL/JUNE 2005 


i 
iM 
Ree 
j 
ee } 
: | 
4 
: 


U.S.TRUST 


PLEASE CONTACT MArK STEVENS AT §61 659 1550 
132 RoyAat PALM Way, PALM BEACH, FL 33480 


Investment Management Planning Services Private Banking Trust Services 


www.ustrust.com 
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ven without the uninvited 

visits from four major hur- 

ricanes that disrupted 

many practices and 
prompted the Bar, under the lead- 
ership of the Young Lawyers Divi- 
sion, to mount a massive pro bono 
effort to help storm victims with 
their legal problems, this has been 
a busy year. 

e The comprehensive review of 
the Bar’s advertising rules occupied 
numerous hours of consideration. 
The Advertising Task Force 2004, 
under the capable leadership of 
former Board of Governors member 
Manny Morales, spent more than a 
year studying rules, taking testi- 
mony, and debating various rule 
changes. Its proposals were dis- 
cussed by the Citizens Forum (a 
cross-section of Florida residents) 
and extensively publicized to 
Florida Bar members for their com- 
ments. 

The board received a preliminary 
briefing at its December 2004 meet- 
ing, and an in-depth report on the 
task force’s final recommendations 
at its January meeting. Then on 
April 8, the board held an extensive 
debate on each of the recommended 
proposals, accepting some, modify- 
ing others, and assembling a pack- 
age of rule amendments that will be 
submitted to the Florida Supreme 
Court for approval. It is my hope 
that these rules as amended will be 
easier to follow and will more clearly 
define what is allowed and not al- 
lowed under our advertising rules. 

Among the many changes, two are 
notable. One requires that all radio 
and TV ads be submitted and ap- 


proved by the Bar before they are 
aired. The board took this position 
after careful deliberation and receiv- 
ing outside legal advice. Print ads 
would retain the existing require- 
ment that they be submitted to the 
Bar for review at or before the first 
publication. 

The second change voted on by the 
board requires that all lawyer Web 
sites be subject to the Bar’s adver- 
tising rules, except that they do not 
have to be filed for review. Currently, 
sites do not have to be reviewed and 
are exempt from some rules, such as 
the prohibition from discussing past 
results or characterizing the quality 
of legal services to be provided. (A 
story in the April 30 Bar News de- 
tailed these and other changes.) 

¢ In years past, the Board of Gov- 
ernors has explored the concept of 
providing free legal research to our 
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membership. I am delighted to an- 
nounce that this will be a reality. 
The Fastcase legal research service 
will be offered free to all Bar mem- 
bers, and will provide all the basics 
in state and federal law. Bar mem- 
bers will be able to access the ser- 
vice at no charge through the Bar’s 
Web site. Fastcase will also make 
its complete database available to 
Bar members at a steeply dis- 
counted price. We hope the service 
will be available shortly after you 
read this column. 

e Diversity remained a top pri- 
ority this year. I sought in my com- 
mittee appointments to increase 
the number of women and minor- 
ity lawyers who serve on Bar com- 
mittees. But it was a somewhat 
frustrating experience as there was 
a dearth of such applicants. 

To improve that situation and 
counter a perception that the Bar 
is not sufficiently inclusive, I have 
spent much of the past year visit- 
ing voluntary bars around the 
state. Incoming Bar President Alan 
Bookman, along with incoming 
President-elect Hank Coxe, are 
equally supportive of the need for 
a more inclusive Bar. 

¢ The Bar held a very successful 
second annual diversity sympo- 
sium in Tampa on April 22. The 
symposium was chaired by Ramon 
Abadin from Miami, who did an 
outstanding job. The retreat fo- 
cused on diversity in employment, 
and was extremely well attended. 
I repeat my request from my open- 
ing remarks last June: Reach out 
to someone who is not like you and 
begin a dialogue with him or her 
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THESE LEGAL PROFESSIONALS RELY ON US 


You? 


Enrique J. Martin, Esq. Douglas Ulene, Esq. 
HUNTON & WILLIAMS LLP WILLKIE FARR & GALLAGHER LLP 


Carl A. Fornaris, Esq. Michael E. Botos, Esq. 
GREENBERG TRAURIG, P.A. EDWARDS & ANGELL, LLP 


Gregory W. Coleman, Esq. Carlos J. Deupi, Esq. 
BURMAN CRITTON LUTTIER & COLEMAN AKERMAN SENTERFITT 


Julio C. Esquivel, Esq. Kim A. Hines, Esq. 
SHUMAKER, LOOP & KENDRICK, LLP STEEL HECTOR & DAVIS LLP 


Jeffrey Decker, Esq. Jennifer E. Zakin, Esq. 
BAKER & HOSTETLER, P.A. PRATT & BUCHER LLP 


Mark S. Scott, Esq. Bradley B. Eavenson, Esq. 
BECKER & POLIAKOFF, P.A. \ /WATTERSON HYLAND & FLEMING, P.A. 


Michael D. Simon, Esq. Federico M. Macia, Esq. 
GUNSTER YOAKLEY & STEWART, P.A. ADORNO & YOSS, P.A. 


Becky S. Schaffer, Esq. Laura M. Holm, Esq. 
POST, BUCKLEY, SCHUH & JERNIGAN, INC. BERGER SINGERMAN 


Luca Bronzi, Esq. David Magli, Esq. 
HOGAN & HARTSON LLP SUTHERLAND ASBILL & BRENNAN LLP 


Armando A. Tabernilla, Esq. Stuart Kapp, Esq. 
FLORIDA CRYSTALS CORPORATION PROSKAUER ROSE LLP 


STATUTORY REGISTERED OFFICES NATIONWIDE & OFFSHORE 
MIAMI CHICAGO AUSTIN NATIONWIDE 
(305) 672-0686 (773) 935-3920 —(512) 506-8500 (800) 672-9110 


PALM BEACH DELAWARE ATLANTA 
(561) 694-8107 (302) 424-4866 (404) 995-0540 


Corporate Creations’ 


Registered Agent Director Incorporation Services 


eiIncorporation eAmendments and Mergers 
eQualification eDocument Retrieval 

eUCC Services eIndependent Director Services 
eCorporate Kits eRegistered Agent Services 
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Personally meaningful to me was the joint project of the Bar 
and The Florida Bar Foundation to produce a specialty 
license plate, “Kids Deserve Justice.” 


about improving Florida’s legal pro- 
fession and making our system more 
inclusive for all attorneys. 

e Judicial independence requires 
persistent attention. This area af- 
fects the selection and retention of 
our judiciary, adequate funding for 
the courts, and being a watchdog at 
the legislature for issues that, how- 
ever well intended, could undermine 
the court’s traditional role as a neu- 
tral arbiter of disputes. 

A recent Miami Herald editorial 
commented on Congressional criti- 
cism of federal judges as undermin- 
ing the “Constitution’s demand for 
co-equal branches of government 
and a distinct separation of pow- 
ers.” 

Taking an additional step to ad- 
dress this concern, I appointed a 
special board Committee on Judi- 
cial Independence chaired by long 
time Board of Governors member 
Jesse Diner. The committee is ac- 
tively pursuing options to support 
judicial independence, and the 
Board of Governors recently made 
the Committee on Judicial Inde- 
pendence a permanent standing 


Bar committee. 

e Personally meaningful to me 
was the joint project of the Bar and 
The Florida Bar Foundation to pro- 
duce a specialty license plate, “Kids 
Deserve Justice.” The $25 extra fee 
for ordering the plate goes to the 
Foundation and supports legal ser- 
vices that help lower-income, dis- 
abled, abused, and neglected chil- 
dren. No administrative or other 
costs are taken out of the sales pro- 
ceeds so every penny goes toward 
this worthy cause. The tag is now 
available and I encourage you to 
select it when renewing your car’s 
license plate. This is an excellent 
way for all lawyers to support the 
need for children’s legal services. 

¢ Not to be overlooked are im- 
provements to the Bar’s Web site. 
First started in 1996, the Bar’s site, 
www.flabar.org, has grown geo- 
metrically since, and is now an im- 
pressive compendium of informa- 
tion and resources for lawyers and 
the public alike. Since its creation, 
the site has never had a serious 
redesign, and our new Web site will 
have an improved appearance and 


more efficient presentation of infor- 
mation. Our goal has been the abil- 
ity to find any information or re- 
source on the site with no more than 
three clicks of a mouse. Streamlined 
navigation should be easily accom- 
plished for the vast majority of the 
site. 

These changes will be rolled out 
later this month, and the Bar will 
be showing off its revamped Web 
site at the Annual Meeting on June 
22-25 in Orlando. 

These are but a sample of the is- 
sues and projects that have occu- 
pied your Bar for the past year as 
it strives to better serve the profes- 
sion and the public. 

It has truly been my privilege to 
serve as president of The Florida 
Bar for 2004-05. I want to offer my 
heartfelt thanks to Bar members 
and members of the Board of Gov- 
ernors who have made this such a 
rewarding experience. 

I would be remiss if I didn’t thank 
our wonderful Bar staff for their 
outstanding service. Jack Harkness 
is simply “the best,” and his team 
works hard on a daily basis to make 
our profession the best it can be. We 
all owe them a debt of gratitude. 


KELLY OVERSTREET JOHNSON 


Deadline to change your membership record for 
publication in the 2005 directory is June 30. 
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MARBLE FLOOR 


TEACH US ABOUT FINANCIAL SERVICES FOR 


LAW FIRMS AND ATTORNEYS 


Attention to detail makes a noticeable difference. 


At Wachovia Wealth Management, we have carefully 
crafted our approach to serving the unique financial 
needs of the legal profession. Our Legal Specialty Group 
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Annual Reports 


SECTIONS 


AND DIVISIONS 
The Florida Bar 


Administrative Law 

The year 2004 marked the 30th 
anniversary of the modern version 
of Florida’s Administrative Proce- 
dure Act. The Administrative Law 
Section commemorated the mile- 
stone in mid-November by focusing 
the Pat Dore Administrative Law 
Conference on the history, current 
state, and future of administrative 
law practice. The conference was 
very well attended and featured a 
good mix of familiar speakers and 
new faces. The section especially ap- 
preciated the participation of mem- 
bers of the judiciary, including 
Judge Robert Benton, Judge Gerald 
Cope, Judge Stevan Northcutt, and 
Justice Harry Lee Anstead, who 
gave our luncheon address. Bob 
Cohen, Director and Chief Judge of 
the Division of Administrative 
Hearings, was joined on a panel by 
former directors Sharyn Smith and 
Ken Oertel, and we were honored 
to have them participate, as well. 
Our CLE Committee of Andy 
Bertron and Li Nelson did a won- 
derful job. 

In late May 2005 the section held 
a sequel, of sorts, to the Practice Be- 
fore DOAH seminar that was so 


well received last year. The program 
was a full day, with the morning 
dedicated to discussion and the af- 
ternoon consisting of a mock hear- 
ing. We appreciate the participation 
of all our speakers and Administra- 
tive Law Judge Michael Ruff who 
presided at the hearing. Thanks, 
again, to the CLE Committee. 

The section did something this 
year it had never done before: went 
over 50 miles away from Tallahas- 
see for a two-day planning retreat. 
We did not get too far, but Water- 
color Inn in the Florida Panhandle 
was an extremely conducive atmo- 
sphere for constructive discussion. 
In fact, it was probably one of the 
few places where we could have suc- 
cessfully tackled the agenda we set, 
including finishing the proposed 
rewrite of the Uniform Rules. We 
also spent some time debating the 
relative merits of lawyer certifica- 
tion, which is examined in more 
detail below. Debby Kearney is to 
be commended for her planning ef- 
forts. 

Last year, the section was asked 
to look at the Uniform Rules and 
recommend suggested changes to 
the governor’s office. That effort 
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continued into this year. Various 
lawyers in the public and private 
sector were enlisted to assist us 
with the rewrite. The primary focus 
of the revision was to update the 
Uniform Rules to conform to statu- 
tory changes and case law. Thanks 
to Chris Moore for spear-heading 
this project, and for her hard work 
and patience. 

With respect to lawyer certifica- 
tion, the section engaged in a vig- 
orous internal debate on the subject 
this year. Although the matter is not 
yet settled, the section supports a 
proposal for a Florida Bar Certifi- 
cation Program in Administrative 
and Governmental Practice, and the 
section wants to continue to be a full 
participant in the process of creat- 
ing such a certification program. 
The section has worked with the 
Government Lawyers Section in 
crafting a joint proposal, and al- 
though key issues remained to be 
resolved, we are close to an end 
product. If all has gone according to 
schedule, at the time of publication 
of this report a proposal should be 
ready for submission to the Board 
of Legal Specialization and Educa- 
tion for formal approval. My per- 
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Joe McFadden 


EALTH 


The Appellate Practice Section’s Outreach 
Committee has been writing appellate guides 
for a number of practice areas including 
administrative, family, commercial, criminal, 
and workers’ compensation law. 


sonal thanks to Keith Rizzardi, past 
chair of the Government Lawyers 
Section, for his tremendous efforts 
in this endeavor. I also thank all 
members of our section’s executive 
council who participated in the dis- 
cussions on this subject. Without 
the benefit of many perspectives, 
the proposal would not be as com- 
plete. 

One final item relates to finances. 
The section was required to raise 
yearly dues by $5 this year, bring- 
ing the cost of membership to $25. 
For the past few years, the Bar’s 
Board of Governors has been exam- 
ining the financial relationship be- 
tween all sections and the Bar, and 
came to the conclusion that some 
changes were in order. These 
changes are expected to include all 
of the sections contributing more 
dollars from dues payments, con- 
tributing more dollars to the Bar’s 
general overhead expenses, and 
reconfiguring the sections’ split 
from CLE income. 

Next year, our chair will be Debby 
Kearney. Debby is one of the few 
people, if not the only person, ever 
to be a general counsel in each 
branch of Florida government, and 
so she brings a unique blend of ex- 
perience to the position. The section 
looks forward to growing under her 
direction and leadership, as well as 
that of our entire executive coun- 
cil. 

Rosert C. Downie II, Chair 


Appellate Practice 
During the past year, the Appel- 
late Practice Section has sought to 
continue its mission of advancing 
the administration of justice by pro- 
moting high standards of appellate 
practice. 


The Outreach Committee, 
chaired by Shannon Carlyle, has 
been hard at work writing appellate 
guides for a number of practice ar- 
eas including administrative, fam- 
ily, commercial, criminal, and work- 
ers’ compensation law, as well as for 
the defense, plaintiffs’, and federal 
bars. The committee plans to pub- 
lish the guides in The Florida Bar 
News for general dissemination and 
as individual brochures available 
by request. Appellate lawyers 
should be able to purchase them in 
bulk for use in their own market- 
ing materials. In addition, the com- 
mittee will have an exhibitor’s 
booth at the June 2006 Bar Annual 
Meeting under a “Who’s Your Appel- 
late Lawyer?” banner. The booth 
will be staffed by appellate lawyers 
who will be available to answer 
practitioners’ questions. The bro- 
chures will be made available there 
as well. 

The Legislative Committee, 
chaired by Deborah Marks, contin- 
ues to monitor the legislative ses- 
sion. Last year the section took a 
position on an expedited basis as a 
bill came up that would have 
formed a sixth DCA without the 
basic time needed to truly establish 
one. We adopted and supported the 
position already taken by The 
Florida Bar in opposition. 

The section also continues to take 
great pride in its Publications Com- 
mittee, chaired this year by Vice 
Chair Susan Fox. Foremost of the 
section’s publications is The Record: 
Journal of the Appellate Practice 
Section, published under the guid- 
ance of Editor-in-Chief Dorothy F. 
Easley and assistant editors Paul 
Avron of Miami, Mark Sussman of 
Miami Beach, Shelly Stirrat of 
Stuart, and Betsy Gallagher of 
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Tampa. The Record continues to be 
published quarterly and consists of 
scholarly articles of interest to ap- 
pellate lawyers as well as appellate 
news, case updates, book reports, 
editorial columns, judicial profiles, 
and information regarding board 
certification. 

The Publications Committee re- 
cently revised The Florida Appellate 
Practice Guide—from hardbound to 
three-ring binder format—to allow 
easier updates of current material. 
The Guide, published under the 
auspices of Editor Caryn Bellus, 
presents invaluable information 
about the section, including mem- 
ber directory, committee lists, by- 
laws, and a calendar of events. De- 
tailed information is given about 
each appellate court, including lo- 
cation and contact information, a 
list of current members of the court, 
a profile of each judge, their phone 
numbers, names of their law clerks, 
a copy of the court’s most current 
notice to attorneys regarding spe- 
cial requirements, case statistics 
such as PCAs versus written opin- 
ions, a court history, and other in- 
formation gleaned from interviews 
with the judges. The section on the 
First District Court of Appeal was 
written by Tracy Carlin of Jackson- 
ville, and the Second District by Roy 
Wasson of Miami and Kristin Norse 
of Tampa. The section on the Third 
District was prepared by Elizabeth 
Rodriguez and Roy Wasson, and the 
Fourth District was prepared by 
Treasurer Siobhan Shea. Shannon 
Carlisle has updated the article on 
the Fifth District with help from 
Tracy Carlin. June Hoffman of Mi- 
ami is working on updating the 
Florida Supreme Court section 
originally written by Beverly Pohl 
of Ft. Lauderdale, who is updating 
the section on the U.S. Supreme 
Court. 

The section is also a regular con- 
tributor of scholarly articles to The 
Florida Bar Journal. Tracy Gunn of 
Tampa coordinates recruitment and 
topic selection as well as editorial 
advice for the authors of these ar- 
ticles. This year, the section pub- 
lished an article on 10 signs you 
need an appellate lawyer by Betsy 
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Gallagher; an article by Ceci 
Berman on appeals of arbitration 
orders; and one by Steve Wisotsky 
on ethical issues in appellate prac- 
tice Other articles waiting for pub- 
lication include one by Kathy Maus 
on preservation of error in jury se- 
lection, one by Laura Whittmore on 
the “gross abuse of discretion” stan- 
dard of review, and another by 
Tracy Carlin on pass-through juris- 
diction. 

A final publication not to be 
missed is the section’s Web site: 
www.flabarappellate.org, which has 
regular updates, section informa- 
tion, upcoming events, and past is- 
sues of The Record. 

At the meeting in June, leader- 
ship of the section will be placed in 
the capable hands of Tom Hall as 
chair and Susan Fox as chair-elect. 
They will be ably assisted by our 
devoted liaison, Austin Newberry, 
who has been instrumental in as- 
sisting the section in carrying out 
the objectives established at the ex- 
ecutive council meetings. As section 
membership grows, we look forward 


to new members becoming involved 
in the section and its work. 
JOHN G. CRABTREE, Chair 


Business Law 

The Business Law Section contin- 
ues to offer a wide range of oppor- 
tunities to its nearly 4,800 mem- 
bers through its active committees, 
legislative agenda, CLE, and spe- 
cial projects. 

Committees: The substantive law 
committees of the section are Anti- 
trust, Franchise and Trade (Chair 
David Beyer); Bankruptcy/Uniform 
Commercial Code (Chair Robert 
“Scott” Shuker); Business Litiga- 
tion (Chair Jonathan Koch); Com- 
puter/Cyber Law (Chair Manuel 
Farach); Corporations, Securities & 
Financial Services (Chair Karen 
Orlin); and Intellectual Property 
(Chair James Gale). The commit- 
tees are active in reviewing, draft- 
ing, and providing technical input 
on pending business legislation; 
sponsoring CLE programs and in- 
corporating CLE into their meet- 
ings; and publishing articles and 


practice materials in their special- 
ized practice areas, both in Florida 
Bar publications and on the section 
Web site, www.flabuslaw.org. 

CLE: The annual November 
View From the Bench program, or- 
ganized by Judge J. Michael 
Williamson and the Bankruptcy/ 
UCC Committee, continues to be 
the section’s flagship CLE program, 
and a must-attend for Florida bank- 
ruptcy practitioners. The CLE Com- 
mittee, Chair Michael Higer, kicked 
off a well-received series of Lunch 
’n CLE programs, hosted by mem- 
bers’ law firms, with such topics as: 
Doing Business in Cuba, 10 Steps 
to Better Legal Writing, Recent De- 
velopments in Immigration Law, 
and Electronic Discovery. The Busi- 
ness Litigation Committee spon- 
sored an excellent program at 
Stetson Law School, titled May It 
Please the Arbitrator? The fifth edi- 
tion of the CLE manual, published 
by The Florida Bar—Business Liti- 
gation in Florida—is currently be- 
ing prepared. Other CLE programs 
are upcoming, with details and reg- 
istration available on the section 
Web site. 

Projects: There are now board cer- 
tifications in business litigation 
and antitrust and trade regulation, 
thanks to section efforts. Most re- 
cently, the section has presented a 
proposal for intellectual property 
certification to the Board of Legal 
Specialization and Education for 
consideration. 

The section, through counsel 
Steven Maher, recently argued be- 
fore the Florida Supreme Court, in 
comments on rules changes relat- 
ing to the issue of 
multijurisdictional practice of law, 
supporting the ABA’s proposed 
model rule. 

The new business court in Or- 
lando, Judge Renee Roche, is a suc- 
cess story the section hopes will be 
replicated in other parts of Florida, 
with the creation of complex case 
divisions within the existing court 
system. The section’s business court 
task force continues its work on this 
project. 

Following up on its efforts to as- 
sist the Florida judiciary in obtain- 
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ing full funding during last year’s 
implementation of Revision 7 to 
Art. V of Florida’s Constitution, the 
section created a new State/Federal 
Judicial Liaison Committee, co- 
chaired by Judge J. William Van 
Nortwick of the First DCA and 
Michael Higer. The new committee 
got off to a great start by assisting 
the Florida Supreme Court in coor- 
dinating the first Florida Supreme 
Court Judicial Institute for Busi- 
ness Leaders, a full-day conference 
at the Supreme Court, attended by 
many business leaders from around 
the state. 

Legislation. The section continues 
to support a full legislative agenda. 
This year’s projects include clarify- 
ing and technical revisions to the 
judgment lien and garnishment 
statutes; clarifying amendments to 
UCC Art. 9; support for adoption 
of the new Uniform Limited Part- 
nership Act relating to merger and 
conversion of business entities; 
and technical assistance on 
amendments to the Florida Trade- 
mark Act. The section continues to 
support full funding of all aspects 
of Florida’s judicial system. 

Retreat: A highlight of the year for 
all section members and their fami- 
lies was the annual retreat in Au- 
gust 2004 at the Ritz Carlton 
Manalapan. The retreat combines 
family fun with committee meetings, 
many CLE opportunities, and out- 
standing speakers. The keynote 
speaker at the welcome dinner was 
Representative Jack Seiler of 
Broward County, and we were hon- 
ored to have Chief Justice Barbara 
Pariente as our luncheon speaker. 
Among other highlights, Dean Jo- 
seph Harbaugh presented a negotia- 
tion skills workshop, and a panel of 
the University of Miami Center For 
Ethics discussed ethics and indepen- 
dent director dilemmas. Attendance 
at the retreat again reached a new 
high. Thanks to our many corporate 
and law firm sponsors. 

It has been my privilege and plea- 
sure to serve as the second woman 
to chair the Business Law Section. 
Mark Wolfson will become chair for 
the 2005-06 Bar year, and Diane 
Wells will be the chair-elect. 
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The CCLG section’s completely renovated 
Web site, www.locgov.org, provides a wealth 
of information helpful to the local government 

practitioner and links to numerous 
governmental and judicial Web sites. 


Thanks always to Alina Cooper, our 
hardworking and creative section 
coordinator, who makes all things 
possible. 

Maxine M. Lona, Chair 


City, County and Local 
Government Law 

The City, County and Local Gov- 
ernment Law Section is an active 
one with more than 1500 members. 
The section enjoyed an especially 
productive and rewarding year in 
2004-05. 

Among the section’s accomplish- 
ments this past year is a completely 
renovated Web site, www.locgov.org. 
Besides providing a wealth of infor- 
mation helpful to the local govern- 
ment practitioner, it provides links 
to numerous governmental and ju- 
dicial Web sites. Additionally, sub- 
stantial progress has been made 
toward posting an online Lawyer’s 
Desk Book. Included are 11 sub- 
stantive areas of law related to lo- 
cal government practice. Thanks to 
all the contributors to the desk book 
and to Marion Radson for coordi- 
nating the effort. Additional thanks 
to Grant Alley for getting it off the 
ground. 

The section’s listserv continues to 
be a popular benefit of membership. 
Members need only sign up through 
the Web site to receive summaries 
of cases relevant to the practice of 
local government law. Many thanks 
to Judge James R. Wolf, former sec- 
tion chair, as well as his judicial as- 
sistant, Judy Tehan, for preparing 
these case summaries and provid- 
ing this valuable service. 

Besides its continuing programs, 
this year the section responded to 
important initiatives of the Bar. The 
section made substantial financial 


contributions to the Lawyer’s Chal- 
lenge for Children Fund and The 
Florida Bar’s Hurricane Relief 
Fund. Additionally, the section hon- 
ored the loss of one of its cherished 
members, Claude Mullis, by mak- 
ing a significant contribution to a 
scholarship fund established in his 
memory. Mr. Mullis served with dis- 
tinction as city attorney for a num- 
ber of Florida cities and also served 
for many years as general counsel 
for the Florida League of Cities. 

The section took an active role in 
responding to the proposed Rules of 
Professional Conduct as applied to 
local government lawyers. After 
considered debate, the executive 
council voted to voice objection to 
that part of the proposed rules that, 
unlike the ABA Model Rules, fails 
to recognize that local government 
laws may authorize their attorneys 
to represent several government 
agencies in intragovernmental le- 
gal controversies. Thanks to Eliza- 
beth Hernandez and Marion 
Radson for presenting to the Board 
of Governors a reasonable alterna- 
tive to those proposed rules. On be- 
half of the section, Marion Radson 
has filed comments with the Su- 
preme Court. The Florida League of 
Cities, as well as a number of 
Florida’s local governments, have 
filed comments with the Supreme 
Court in support of the section’s po- 
sition. 

The section continues to produce 
outstanding local government law 
practice seminars. These include 
the 30th Annual Public Employ- 
ment Labor Relations Forum 
(jointly sponsored with the Labor 
and Employment Law Section), the 
Land Use Law Seminar (jointly 
sponsored with the Environmental 
and Land Use Law Section), the 
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City, County and Local Government 
Law Certification Review Course, 
and the 28th Annual Local Govern- 
ment Law in Florida seminars. 
Much appreciation to our program 
chairs Kaye Collie, Michael Grogan, 
Elizabeth Hernandez, Karl Sand- 
ers, and Herb Thiele for all their 
hard work. 

Our quarterly newsletter, The 
Agenda, continued to be an impor- 
tant and informative communica- 
tion tool of the section. Publishing 
The Agenda is labor intensive and 
we appreciate the work of our vol- 
unteer editors, Elizabeth Hernandez 
and Joe Jarret. 

Also responsible for the section’s 
success are the dedicated members 
of our executive council, including 
our past chairs who serve as ex of- 
ficio members. Besides chairing the 
many programs of the section, coun- 
cil members have provided invalu- 
able assistance and wisdom in help- 
ing to set goals and priorities. They 
actively participated even though 
many of them were personally and 
professionally affected by the num- 
ber of hurricanes that struck our 
state this past year. 

Left to last is the most important 
person to thank for the section suc- 
cesses, our executive administrator 
Carol Kirkland. The section simply 
could not operate without her. Al- 
though she has other sections in her 
portfolio, she somehow manages to 
ensure that our programs are su- 
perbly implemented. She does this 
with a sunny disposition, grace, and 
great humor. We cannot thank her 
enough for her help this past year. 

I am grateful for having had the 
opportunity to serve as chair of the 
section. I know that Kaye Collie, 
general counsel, Orange County 
comptroller, will do a great job in 
2005-06. 

Craic H. Cotuer, Chair 


Criminal Law 
The Criminal Law Section was 
created in 1976 and currently has 
over 2500 members. The section is 
dedicated to fostering high stan- 
dards of ethical conduct in the 
criminal justice system, to the im- 
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provement of individual trial skills, 
and to the administration of justice. 
During 2004-05, the section fur- 
thered its mission in a number of 
ways. 

The Gerald T. Bennett Trial Skills 
Training Program. The section 
sponsors a unique trial skills train- 
ing course for assistant state attor- 
neys and assistant public defend- 
ers. The course is named for the late 
Professor Bennett of the University 
of Florida Law School, who initiated 
the program. The course requires 
the prosecutor and public defender 
students to try mock criminal cases 
against each other. Real time and 
video critique by teams of very ex- 
perienced prosecutors, defense law- 
yers, and judges (who volunteer 
their time) is the heart and soul of 
the program. The week-long pro- 
gram is offered at no cost to the stu- 
dents, and since 1979, it has trained 
more than 1700 government law- 
yers. This year’s program was held 
at the Alachua County Civil Court- 
house, rather than the University 
of Florida Law School, due to reno- 
vations at the school. The section 
thanks Judge Stan Morris for help- 
ing to make this alternative site 
available to us, and commends 
Claire Luten for her extraordinary 
efforts in running this program. Al- 
though Hurricane Charley forced 
this year’s program to shut down 
one day early, it was once again very 
highly rated by the participants, 
with some indicating that they con- 
sidered it the finest course they 
ever attended. 

Web site. After several years of 
planning and analysis, and thanks 
to the leadership of immediate past 
chair Melanie Hines and executive 
council member Ann Finnell, the 
section’s Web site was recently 
launched: www.tbgdev.com/ 
criminallaw. The Web site will pro- 
vide easy access to important an- 
nouncements and news and will pro- 
vide the section with a quick 
communications tool for matters re- 
quiring immediate attention. CLE 
information, meeting schedules, 
and articles wi ll be regular fea- 
tures. 

CLE Opportunities. As in prior 


years, this section has hosted a 
number of successful educational 
seminars. A total of six seminars 
related to the practice of criminal 
law are presented, each of which is 
hugely successful. In addition, at 
the section luncheon at the upcom- 
ing annual conference in Orlando, 
Palm Beach County State Attorney 
Barry Krischer will be speaking on 
children and violence. As always, 
credit for the success of these pro- 
grams goes to Sheryl Lowenthal for 
her outstanding coordination of all 
CLE activities. 

Selig I. Goldin Award. Since 1982, 
the section annually recognizes a 
member of the legal community 
who has made a substantial contri- 
bution to the criminal justice sys- 
tem. The award is named after Mr. 
Goldin, who was on the section ex- 
ecutive council in the late 1970s and 
practiced criminal defense in 
Gainesville for 18 years until his 
death from cancer at age 41. The 
recipient of the 2005 award is Louis 
Frost of Jacksonville. Mr. Frost is 
being honored for his long-time ser- 
vice as public defender in Jackson- 
ville, and for his years of service to 
the section, the Florida Public De- 
fenders Association, and for his nu- 
merous other civic activities in Jack- 
sonville. Mr. Frost will be honored 
at a luncheon on Friday, June 26. 

Oxford Scholarships: The section 
participates in an exchange pro- 
gram with Oxford University in En- 
gland, whereby barristers attend 
the Gerald T. Bennett Trial Skills 
Training Program, and section 
members are selected to attend a 
similar program in Oxford. The sec- 
tion awards scholarships to one as- 
sistant public defender and one as- 
sistant state attorney to attend the 
program, who then agree to teach 
at the Gerald T. Bennett trial pro- 
gram. The scholarships are named 
after Professor Gerald T. Bennett 
and the late Judge Marvin U. 
Mounts, Jr. This year’s recipients 
were Shana Belyeu, an assistant 
state attorney from Miami-Dade, 
and Theresa Flury, an assistant 
public defender from Tallahassee. 

Other Activities. During the past 
year the section was involved in 
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many other endeavors, including: 
monitoring and advocating legisla- 
tion affecting the substance and 
practice of criminal law; assisting 
in formulating the Bar’s response 
to the ABA recommendations on 
ethics rule changes; participating 
on the Bar’s committee on the re- 
view of disciplinary proceedings; 
monitoring the Florida Supreme 
Court committee on privacy of court 
records; supporting the Public In- 
terest Law Section’s position on 
proposed habitual misdemeanant 
legislation; and continuing to ad- 
dress Art. V transitional issues. 
The chair thanks the dedicated 
members of the executive council, 
our section administrator Connie 
Stewart, the staff of the clinical pro- 
grams department of the University 
of Florida Law School, and our long- 
time board liaison Hank Coxe. None 
of the section’s accomplishments 
would have been possible without 
their support. 
Paut H. Zacks, Chair 


Elder Law 

The Elder Law Section is pleased 
to submit this annual report re- 
garding the work, issues, and ac- 
complishments of the section this 
past year. This year has seen sig- 
nificant public policy developments 
affecting the section’s interests and 
these public policy issues have 
taken the forefront. 

Medicaid “Reform” Legislation: 
The section has been very active in 
seeking good public policy in the 
government’s effort to change the 
Medicaid system. 

Preserving Right to Counsel: The 
section has had to combat efforts of 
some in government to stifle Med- 
icaid planning advice. 

Hydration and Nutrition: The sec- 


‘tion has provided testimony and 


sought positive public policy on 
forced nutrition and hydration. 
The Right of an Elder to Enter 
into Personal Care Agreements: The 
Florida Department of Children 
and Families promulgated a role de- 
nying Medicaid eligibility to elders 
who enter into personal care agree- 
ments. Personal care agreements 
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The Entertainment, Arts & Sports Law 
Section cosponsored a sports law 
symposium with the Coastal Law School in 
Jacksonville during Super Bowl week. 


allow an infirm elderly person to hire 
a paid caregiver with a very detailed 
contract of understanding. In some 
instances, elders make use of per- 
sonal care agreements to use their 
own savings to pay for a caregiver 
while also becoming eligible for the 
Medicaid program to help pay for the 
cost of long-term care. The section 
provided technical guidance and tes- 
timony at public hearings of the De- 
partment of Children and Families. 
This testimony ultimately caused the 
government to withdraw the pro- 
posed rule. 

Avoiding Spousal Impoverish- 
ment: The Department of Children 
and Families promulgated a rule 
that would have reduced the 
amount of money a wife or husband 
could keep if his or her spouse went 
into a nursing home. The section 
provided technical guidance and 
testimony at public hearing held by 
the department. As a result of this 
testimony, the government with- 
drew the proposed rule. 

Terry Schiavo and the Right to 
Maintain One’s Health Care Destiny: 
The section sought and received au- 
thority from the Board of Governors 
to file an amicus brief in the Terry 
Schiavo matter. This was a case 
where a woman had been kept alive 
by artificial means beyond and 
against the wishes of the woman’s 
guardian/husband. The courts had 
authorized the withdrawing of life 
support and Gov. Bush interceded by 
directing the passage of a new law 
that caused Schiavo to be connected 
to artificial support again. The sec- 
tion received permission from the 
Board of Governors to brief the sepa- 
ration of powers doctrine. The board 
denied the right of the section to 
brief the right to privacy issue. The 
Florida Supreme Court ruled in fa- 
vor of the position advocated by the 


section and rested it’s decision pri- 
marily on the separation of powers 
doctrine. 

Medicaid Ineligibility for Promis- 
sory Notes and Mortgages: The De- 
partment of Children and Families 
promulgated a rule that would deny 
Medicaid eligibility to Florida seniors 
who may have loaned money to oth- 
ers. The section provided technical 
assistance and testimony at a public 
hearing. The rule was modified based 
on input from the section and discus- 
sions are still ongoing with the de- 
partment to gain greater rights for 
the elderly. 

Homosexual Adoption: The section 
responded to a request from the Fam- 
ily Law Section to support its request 
to the Board of Governors to lobby 
for the repeal of the ban on homo- 
sexual adoptions. The Elder Law 
Section’s executive committee voted 
to support the effort of the Family 
Law Section to lobby for repeal of this 
legislation. 

Annual Retreat: The section’s an- 
nual retreat had to be rescheduled 
due to the hurricanes but ultimately 
was better attended than had been 
anticipated for the original meeting. 
The retreat was held at the Gaylord 
Palms Hotel in Orlando. In addition 
to public policy updates, a business 
law attorney was brought in to ad- 
vise the section on wage and hours 
issues. A business consultant also 
provided over four hours of education 
on business planning. 

Yosemite National Park: The sec- 
tion is planning a first-of-its-kind 
meeting to take place in July 2005 
at Yosemite National Park. Elder law 
sections from other states are invited 
to participate in this retreat-style 
program. 

Annual Public Benefits Program: 
Each year, the section puts on a pro- 
gram dedicated to public benefits is- 
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sues which affect the elderly. This 
year is no exception, with an advance 
level course covering such matters as 
veteran’s benefits, Medicare, Social 
Security, Medicaid, housing issues, 
and other public benefit matters. 

The section recently unveiled its 
new Web site. The Web site not only 
posts news and events but provides 
great interactive functionality. Users 
can locate their legislators and un- 
derstand which committees and mat- 
ters that legislator is attending to. 
We created our own scanned data- 
base of administrative law decisions 
affecting Medicaid. These decisions 
are now searchable by subscription 
to the Web site. 

Fundamentals of Elder Law: Each 
year, the leadership of thesection is 
surprised at how well attended our 
programs on fundamental issues 
are. This year’s fundamentals pro- 
gram covers the full gamut of elder 
law and disability related matters. 

These and many other matters are 
attended to by the leadership of the 
section and our section administra- 
tor, Arlee Colman. I hope this sum- 
mary has been helpful to the Board 
of Governors and I encourage each 
one of you to contact me should you 
have any questions or should you be 
able to offer any input into matters 
relating to elder law. 

Scott M. So.korr, Chair 


Entertainment, Arts 
& Sports Law 

The 2004-05 year for the Enter- 
tainment, Arts & Sports Law Section 
has been active, successful, and pro- 
ductive. The section sponsored well- 
attended and informative continuing 
legal education programs, improved 
its use of technology to communicate 
with section members, and provided 
social and networking opportunities. 

Annual Retreat: The year began 
with the annual retreat held over 
Memorial Day at the Boca Raton 
Resort and Conference Center. At 
this meeting, the section elected 
Steven E. Eisenberg, chair, Richard 
Rappaport, chair-elect, John Bradley, 
secretary, and Laurie Anton, trea- 
surer. The retreat was highlighted by 
a half-day seminar on alternative 
dispute resolution in entertainment 
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law disputes, labor unions as applied 
to the entertainment industry, and 
a presentation by the Palm Beach 
Film Commission. In addition, the 
section began a tradition: a talent 
show. The show featured the talents 
of several members who played in- 
struments, sang, and played origi- 
nally written music. A sampling of 
our members’ talents can be found 
in the jukebox section of our Web 
site at www.easl.info. Thanks go to 
Elliott Zimmerman for helping to 
put the talent show together. 

Fall Roundtables: EASL intro- 
duced a new event in 2004— the Fall 
Roundtable. This well-received pro- 
gram involved the simultaneous 


holding of roundtable discussions in 
six locations across the state, all in- 
volving the same topic (the analy- 
sis of a personal management con- 
tract from the point of view of the 
personal manager and of the tal- 
ent). Attendees received CLE credit. 
It is anticipated that the section 
will repeat this program. Much 
thanks go to Karin Ray, Jason 
Weiss, and Gabrielle Bozza, who did 
a tremendous job in creating this 
new program for our section. 
Midyear CLE Seminar: A full-day 
seminar was held during the mid- 
year meeting in Miami. Topics in- 
cluded book publishing and visual 
arts. The luncheon speaker was di- 


rector Mark Moorman, who recently 
directed a nationally recognized 
and award-winning film on the life 
of famous recording engineer Tom 
Dowd. Much thanks go to Gail Fix 
for putting on a terrific and well- 
attended program. 

Sports Law Symposium: The sec- 
tion cosponsored a sports law sym- 
posium with the Coastal Law 
School in Jacksonville during Su- 
per Bowl week. This was our 
section’s first joint venture with 
the school and resulted in a very 
successful sports law program 
which featured a number of our 
members as speakers. Thanks 
must go to Carolyn Herman, who 
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Continuing legal education through seminars, 
workshops, and publications remains the 
centerpiece of the Environmental and 
Land Use Law Section’s activities. 


assisted in coordinating this very 
successful seminar. 

Music, Film & Television Sympo- 
sium: On April 1, 2005, our section 
held its Annual Music Film & Tele- 
vision Symposium at the Eden Roc 
Hotel in Miami Beach. The event 
featured panel discussions on vari- 
ous topics of music, film, and tele- 
vision law. The program featured 
the presentation of the section’s 
Tom Dowd Crystal Gavel Award to 
Miami Beach resident and interna- 
tionally known recording artist 
Barry Gibb, who has contributed 
greatly to many causes in Florida. 
Mr. Gibb was on hand to accept the 
award and spoke with great passion 
about his relationship with the 
award’s namesake, Tom Dowd. 
Much thanks go to Richard 
Rappaport, who spearheaded the 
planning and production. 

Web site and listserv: The section 
invites everyone to check out our 
new updated and interactive Web 
site at www.easl.info. Our improved 
Web site contains many friendly 
features, photographs of our section 
members, music performed by our 
section members, articles written 
by our section members, calendars, 
and other helpful information. The 
Web site now allows our members 
to register and submit articles for 
cyberspace publication. In addition, 
it features several daily news feeds 
and has received in excess of 
100,000 hits since going online in 
August. At the same time that 
EASL launched this new Web site, 
it also introduced a new listserv 
which can be used by its members 
to discuss all entertainment and 
sports law related topics instanta- 
neously. Approximately two-thirds 
of EASL’s members have voluntar- 
ily joined this listserv and they are 


participating in daily informative 
and substantive conversations. A 
second listserv was created in or- 
der to make announcements of up- 
coming programs and keep all 
members apprised of ongoing devel- 
opments and happenings. This sec- 
ond listserv is a one-way announce- 
ment board. Our section was able 
to create and launch the Web site 
and listservs very economically and 
with great efficiency to improve the 
communication among our mem- 
bers. A great deal of gratitude goes 
to Elliott Zimmerman for the cre- 
ation and introduction of these new 
technologies. 

We encourage all of those inter- 
ested in entertainment, arts, and 
sports law to join our section and 
we also encourage all members of 
our section to become active and 
assist in our programming and ac- 
tivities. For further information, 
please contact Angela Froelich at 
The Florida Bar. 

STEVEN Eric EISENBERG, Chair 


Environmental and 
Land Use Law 

The Environmental and Land 
Use Law Section’s year of activities 
began with the establishment of 
goals and implementation plans at 
our executive council retreat, held 
May 15-16, 2004, in Key West. The 
major goals established included 
enhancing the relationship between 
the ELULS and the ABA’s Section 
on Environment, Energy and Re- 
sources; continuing to improve the 
relationship with our affiliates 
(professional engineers, profes- 
sional geologists, surveyors, land 
use planners, and other environ- 
mental professionals, as well as law 
students and faculty) by increasing 
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their participation in CLE, ELULS 
publications, and other section ac- 
tivities, integrating our publica- 
tions (the ELULS Treatise, Re- 
porter, and Bar Journal column) 
with each other and our CLE pro- 
grams; broadening our public inter- 
est program; and evaluation of pro- 
posals to make our Treatise 
available to members and subscrib- 
ers via the Internet. 

Continuing legal education 
through seminars, workshops, and 
publications remains the center- 
piece of the section’s activities. The 
annual update, chaired by Mary 
Hansen and David Jordan, held on 
Amelia Island August 19-21, 2004, 
began with a workshop presented 
by our affiliates entitled Resource 
Permitting: The Nuts and Bolts, 
chaired by Peter Partlow and Kirk 
Burns. Our update focused on the 
implications of the proposed “home- 
town democracy” constitutional 
amendment, in addition to our 
regular updates on environmental 
and land use legislation, adminis- 
trative law, and the activities of 
state and federal environmental 
agencies. Our affiliates also pre- 
sented Hot Topic Roundtable Dis- 
cussions on such topics as wetland 
mitigation banking, pollution li- 
ability, and brownfields. The up- 
date concluded with meetings of 
our Affiliates, CLE, Access to Jus- 
tice, and Public Interest Represen- 
tation committees. 

Other seminars and workshops 
included the Public Interest Confer- 
ence at the University of Florida 
chaired by Kelly Martinson, Erin 
Deady, and Adam Regar; Waterways 
and Waterfronts: Issues of Law, 
Policy, and Planning in Ft. Lauder- 
dale, chaired by Tom Ankerson and 
Richard Hamann; and The Law of 
Disaster Recovery, chaired by Mary 
Hansen and Vivian Monaco in Or- 
lando. In addition, we cosponsored 
the Environmental Summit at the 
Florida Coastal Law School, the 
Nelson Symposium at the Univer- 
sity of Florida, and the Florida 
Springs Conference at the FSU Col- 
lege of Law. 

One of goals for the year is to con- 
tinue to develop the relationship 
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between our lawyers and affiliates. 
Toward this end, we held four very 
successful “socials” in Tampa, Or- 
lando, West Palm Beach, and Talla- 
hassee, which gave a great oppor- 
tunity to interact with each other 
and learn more about the section 
and become involved in its activi- 
ties. The Tallahassee social was par- 
ticularly notable because it coordi- 
nated with a program on hurricane 
recovery co-sponsored with the FSU 
College of Law. We were fortunate 
to attract students and faculty. Spe- 
cial thanks go to Professor David 
Markell for this opportunity, as well 
as our Peter Partlow and Neil 
Hancock. By capitalizing on oppor- 
tunities such as this, we hope to 
encourage greater law student par- 
ticipation. 

We also made great strides in 
continuing to develop our relation- 
ship with the ABA Section on Envi- 
ronment and Energy, due in large 
part to the efforts of our ABA liai- 
son, Michelle Diffenderfer. For the 
first time, we scheduled an execu- 
tive council meeting with an ABA 
SEER meeting, and hope to con- 
tinue this new tradition. In addi- 
tion, Michelle has given our section 
a true presence at the annual ABA/ 
EPA Region IV Conference in At- 
lanta. 

Some other matters we hope to 
report more fully on next year: Our 
section is continuing to work with 
sponsors of the Uniform Environ- 
mental Covenants Act in exploring 
the possible benefits of that act for 
Florida. In addition, an ad hoc com- 
mittee is working with the Govern- 
ment Lawyers Section as it pursues 
a certification program for govern- 
ment law. It has been a wonderful 
year for the ELULS, and we look 
forward to an active 2005-06. 
Rosert D. Finaar, Chair 


Equal Opportunities Law 

I am pleased to have this oppor- 
tunity to report on the accomplish- 
ments of the Equal Opportunities 
Law Section this year and to pro- 
vide an update on our ongoing ac- 
tivities. It has been an energizing 
year, which promises to infuse fu- 


ture efforts. 

Minority Bar Summit: Our first 
summit was a resounding success! 
It was held on January 21, 2005, at 
the midyear meeting in Miami. We 
had an all-star roster of speakers: 
President Kelly Overstreet 
Johnson, President-elect Alan 
Bookman, representatives from the 
Board of Governors and Board of 
Bar Examiners, and leaders from 
minority and women voluntary bar 
organizations. We appreciate every- 
one who participated, including the 
large number of attorneys who en- 
gaged in a dialogue with the panel- 
ists. We received favorable feedback 
following the event and hope to con- 
tinue it. Special thanks to Ardyth 
Walker for giving so much of her 
own time in planning this event. 

Second Annual Diversity Sympo- 
sium: Our section played an inte- 
gral role in planning and participat- 
ing in the Second Annual Diversity 
Symposium, on April 22 at Stetson 
College of Law in Tampa. This 
year’s focus was Diversity in Legal 
Employment. Ray Abadin chaired 
the symposium, and several other 
EOLS members served as panelists. 
Chief Justice Barbara Pariente, 
Judge Joseph Hatchett, and Judge 
Charles Wilson were among the dis- 
tinguished speakers. Participants 
also discussed the recommenda- 
tions from the symposium held last 
year. The EOLS plans to continue 
working to implement many of the 
recommendations. The legal profes- 
sion must strive to build on the mo- 
mentum generated from these two 
symposia. 

Annual Meeting Events: Our ex- 
ecutive council will meet June 24 
at the Orlando World Center 
Marriott. All meetings are open to 
section members and others inter- 
ested in our mission, activities, or 
issues. Our luncheon that afternoon 
is cosponsored with FAWL and the 
Virgil Hawkins National Bar Asso- 
ciation. This has been a sold-out 
event for the last few years. Our 
keynote speaker is Robert Gray, in- 
coming ABA president. The EOLS 
will also present our annual awards 
at the luncheon, recognizing indi- 
viduals who have made significant 
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Due to popular demand, the Equal 
Opportunities Law Section is bringing 
back the Minority Business 
Development Conference this fall. 


contributions to diversity in the 
profession and in education. We 
also hope to hold our first annual 
reception on June 23. We are seek- 
ing sponsors to help underwrite the 
costs of the reception. 

Minority Business Development 
Conference: We are bringing this 
event back this fall by popular de- 
mand! A few years ago, the Equal 
Opportunities in the Profession 
Committee (section predecessor) 
successfully sponsored business 
development conferences. The pur- 
pose was to inform attorneys—par- 
ticularly women, minorities, and 
traditionally underrepresented at- 
torneys—about business and ca- 
reer opportunities and to bring to- 
gether employers and prospective 
applicants or contractors. The fall 
conference will include a CLE 
component. We are looking for com- 
panies and firms as participants, 
as well as event volunteers and 
sponsors. Please contact Reggie 
Clyne at_rjc@clynelegal.com or 
Ardyth Walker at 
awalker@miamidade.gov. 

Minority Mentoring Picnic: Last 
year’s picnic was such a fabulous 
event that another is scheduled for 
October in Miami. Many thanks to 
John Kozyak and his family for de- 
voting so much of their own time, 
money, and effort to putting to- 
gether such a large-scale event. The 
EOLS cosponsored last year’s pic- 
nic and plans to do so again. Addi- 
tionally, more mentors are needed 
at all law schools. Please consider 
sharing some time and expertise 
with a student. The rewards are in- 
valuable. If you are interested in 
mentoring or sponsoring the picnic, 
contact John at jk@kttlaw.com or 
Katherine Silverglate at 
skcsilver@aol.com (for the “E- 


Mentoring Program”). 

Statement of Principles: For this 
ongoing effort, we are pleased that 
many firms and attorneys have 
signed the statement of principles, 
showing their support of its 
overarching principles. We thank 
Jennifer Coberly and Gary Leppla, 
our current and former Board of 
Governors liaisons, who have 
worked tirelessly to enlist signa- 
tures of board members and others. 
Thanks also to John Kozyak, our co- 
ordination committee chair, who 
has met with countless bar groups 
and leaders to promote the state- 
ment. We appreciate the support of 
the Dade County Bar Association 
and Robert Fiore, its president, who 
published the statement and an ac- 
companying article in the Dade 
County Bar Bulletin. The statement 
of principles can be found on our 
section’s Web site (a link within The 
Florida Bar’s web site, 
www.flabar.org.). We strongly en- 
courage attorneys to read or sign 
the statement. A signature carries 
great symbolism. Completed state- 
ments may be returned to Shanika 
Graves at (954) 712-4826 (fax). 

Legislative Work: This committee 
was jump-started this year by its 
chair, Gladys Perez. Thanks to her 
efforts, our section now has formal 
procedures in place for legislative 
positions that we would like to 
adopt. Earlier this year, we joined 
the Family Law and Public Inter- 
est Law sections in supporting leg- 
islation to repeal the ban on adop- 
tions by homosexual persons. The 
Board of Governors did not approve 
the position, however, finding it too 
divisive among Bar members. Our 
committee is monitoring other bills 
that may be of interest or concern. 

Newsletter: This committee is 
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looking for writers, researchers, edi- 
tors, and “go getters” to round up in- 
teresting items and timely news for 
publication. Contact our editor, 
Harley Herman, at 
hherman@dbksmn.com, or Yvonne 
Sherron at ysherron@flabar.org. 

A Dear Friend: Finally, I must 
mention the passing of Henry 
Latimer—one of our section’s 
staunchest allies and advocates, 
and a true champion of diversity. I 
was inexorably touched by his kind- 
ness, generosity, and genuine 
warmth. Just being around “Lat” 
uplifted people and brought out the 
best in them. Henry’s absence 
serves as an impetus for us to carry 
on with the important work that he 
began. As foot soldiers in the ongo- 
ing struggle for greater diversity 
and equality in our profession and 
in society, we must continue to move 
forward. 

I thank our dedicated executive 
council, whose support and counsel 
have guided me. They serve tire- 
lessly despite the demands of work 
and families, hurricanes, and politi- 
cal fluctuations. I also appreciate 
the support of Yvonne Sherron, our 
administrator, whose input is in- 
valuable. As evident from this re- 
port, the section is moving “full 
speed ahead”! We are proud of our 
achievements as the youngest Bar 
section and look forward to many 
wonderful things over the horizon. 
MICHELLE Ku, Chair 


Health Law 

Enthusiasm about the Health 
Law Section’s new and exciting 
2004-05 projects and programs was 
certainly dampened by the death on 
July 31, 2004, of our first section 
chair, Stanley W. Rosenkranz. 
Stanley attended the University of 
Florida where he completed his 
BSBA in accounting and became a 
CPA. He served in the U.S. Army 
and returned to the University of 
Florida Law School where he 
earned his J.D. degree, cum laude. 
He then earned his Masters in Law, 
LLM (Tax) at New York University, 
graduating first in his class. He ac- 
tively practiced law for over 40 
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years in Tampa. He taught in the 
graduate LLM tax program at the 
University of Florida, was an ad- 
junct professor in tax at the Stetson 
College of Law and also taught 
business law and accounting at the 
University of Tampa. 

Although we joined with family, 
friends, colleagues, the bench and 
The Bar to grieve for the loss caused 
by his death, at the same time we 
celebrated Stanley’s fulfilling life, 
distinguished career, and perma- 
nent legacy. Stanley was instru- 
mental in marshalling nearly 400 
health lawyers in 1988 to create the 
section and then led us in our for- 
mative years. Since then, we have 
become a significant participant in 
health care in Florida and nation- 
ally, through our nearly 1,400 mem- 
bers, some of whom have gained ad- 
ditional distinction by becoming 
officially recognized as certified 
health lawyers. 

Stanley contributed significantly 
not only to the inception of the sec- 
tion, but he also enriched us 
throughout his career by being ac- 
tive in our efforts, including a desire 
to attend the inaugural Council of 
Chairs meetings in June 2004 when 
each chair was presented the Chris 
Rolle Medal of Honor and an award 
certificate. His medal, which was 
awarded for his exemplary service, 
is permanently inscribed with a fit- 
ting testimony to his service as our 
first chair and his continuing ser- 
vice to the section. 

Our activities during 2004-05 be- 
gan with implementing a year-long 
process of strategic planning begun 
by past chair Christine Whitney. We 
began our year with a regular meet- 
ing of our executive council, and 
preceded that meeting with the in- 
augural meeting of our Council of 
Chairs, comprising all former 
chairs of the section. Each former 
chair was individually recognized 
for service to the section by Chair- 
elect Allen R. Grossman and re- 
ceived an inscribed section medal 
of honor, named in honor of former 
chair Chris Rolle. At the meeting, 
chairs were briefed on our plans for 
the year and gave suggestions and 
ideas for improving programs and 


services. 

We continued our tradition of ex- 
cellence in CLE programs under the 
leadership of Lester J. Perling with 
a variety of well-received and well- 
ttended CLE programs. In addition, 
we created and presented the 2005 
Health Law Institute in Orlando in 
February. Led by Institute chair 
Jeanne E. Helton, the Institute fea- 
tured more than 60 speakers, in- 
cluding Chuck Lauer, publisher of 
Modern Healthcare. The Institute 
focused on electronic health records 
along six tracks: HIPAA, led by 
Leonard J. Dietzen III; Ethics for 
Legal and Medical Professionals, 
led by George F. Indest III; State 
and Federal Regulations, led by 
Daven Shirejian; Coding, led by 
Jeanne E. Helton; Electronic Health 
Records, led by Charmaine T.M. 
Chiu; and Health Records and Pro- 
fessional Liability, led by Bruce D. 
Lamb. 

Our health law certification CLE 
program is led by Jodi L. Laurence 


and continues to be the premiere 
health law CLE program in Florida. 
Harold E. Kaplan led this year’s 
Trickel writing award program with 
selection of the winning health law 
article. Continuing our tradition of 
providing readily usable resources, 
Lauri J. Levin is editor of the 2005 
Florida Practitioners’ Health Law 
Handbook, which contains ready 
references to major topics of health 
care law in Florida. The handbook 
is jointly sponsored by the College 
of Law of The Florida State Univer- 
sity. The HIPAA Committee contin- 
ued to function as a reliable re- 
source under the leadership of 
Leonard J. Dietzen III and is ex- 
pected to continue that tradition 
under the leadership of William P. 
Dillon. 

The Education, Training and In- 
formation Committee, chaired by 
Jeanne E. Helton, creates and of- 
fers quality education to members 
and others. The Section Effective- 
ness Committee sets organizational 
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and financial policy. Chaired by 
Troy A. Kishbaugh, it promotes sec- 
tion membership by increasing in- 
teraction with other sections of the 
Bar, the American Bar Association, 
the American Health Lawyers As- 
sociation, and local bars. The Com- 
munications and Technology Com- 
mittee, under the leadership of 
James A. Farrell, maximizes tech- 
nical assistance to members, pub- 
lic interest groups, and the public 
through the use of technology such 
as the section Web site, electronic 
newsletters, and retrieval of 
archived information. 

Success of the section is certainly 
due in large measure to the time, 
effort, and energy provided by our 
members. Our section administra- 
tor, Donna Byrd, is indispensable to 
our success and has been of im- 
mense assistance to us during 
2004-05. 

We welcome our new members 
and we appreciate our senior mem- 
bers. Join us in 2005-06! 

JAMES M. “Cuet” Barc.iay, Chair 


International Law 

The International Law Section’s 
focus this year has been on improv- 
ing our internal functioning and or- 
ganization and expanding our inter- 
national outreach programs. My 
objective was primarily to establish 
solid and efficacious foundations for 
the continued movement of our sec- 
tion toward world wide dynamism 
and interaction. 

We commenced our year with two 
special retreats, in Miami and 
Gainesville, which were fountain- 
heads of new ideas, committees, and 
actions. The input received resulted 
in improving our organization as 
follows: 

1) The executive committee 
agreed to meet monthly, with clear 
agendas, in order to effectuate ac- 
tions and decisions; these meetings 
have in fact resulted in extremely 
positive and concrete steps being 
taken, especially since our coordi- 
nator (Angela Froelich) also partici- 
pated efficiently and rapidly. 

2) Clarifying and improving our 
other committee structures and 


staffing them with dynamic “new 
blood” (all the while conserving ex- 
perienced volunteers). 

Our current committees and 
chairs are: Certification, Andrew J. 
Markus; Continuing Legal Educa- 
tion, John H. Rooney; Customs & 
Trade Law, Peter A. Quinter; Euro- 
pean, Ambler H. Moss; Faculty 
Council, Janet Stearns; Free Trade 
Area of the Americas, John H. 
Rooney; Improvements, John H. 
Rooney; Immigration & National- 
ization, Larry S. Rifkin; Legislative 
& Governmental, J. Brock McClane; 
Liaison, David S. Willig and John 
H. Rooney; Litigation & Arbitration, 
Michael A. Tessitore; Membership 
& Benefits, Alexander Reus and 
Heidi A. Schulz; Publications, 
Francesca Russo-Di Staulo; Russia 
& Eurasia, Maxim Istomin and 
Natalia Poliakova; Taxation, Will- 
iam H. Newton III; Technology & 
Communications, Francisco A. 
Corrales; Travel Law, Laurence D. 
Gore. 

Our committees accomplished 
much progress, including: 

Executive Committee: Imple- 
mented an outstanding new Web 
site and adopted more modern tech- 
nology (e.g., listserv); encouraged 
new projects and events (e.g., the In- 
ternational Commercial Arbitra- 
tion Competition in Vienna, Aus- 
tria); significantly improved the 
section’s organization. 

European Committee: Organized 
a fifth outstanding International 
Investment Symposium (following 
Montreal 2001, Paris 2002, Russia 
2003, Spain 2004) in Miami on April 
24-26. Please view the Web site at 
www.International- 
Symposium.com; improved our Eu- 
ropean contacts and partner orga- 
nizations. 

Faculty Committee: Expanded its 
membership to include every promi- 
nent law school in Florida; im- 
proved the student-practitioner- 
CLE relationships; and assisted in 
organizing the Vienna arbitration 
preliminaries involving the Univer- 
sity of Miami, University of Florida, 
St. Thomas, and Stetson law 
schools. 

International Litigation & Arbi- 
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tration Committee (ILAC): Orga- 
nized the annual arbitration semi- 
nar in Oct. 2004, which was of the 
highest quality and heavily at- 
tended; sponsored the international 
arbitration events, including the 
preliminary rounds in Orlando and 
the ultimate round in Austria, where 
the Stetson Law School team be- 
came world champions; worked on 
various legislative initiatives, in- 
cluding amendments to F:S. Ch. 685; 
and organized the annual litigation 
update seminar on May 20. 

Legislative & Governmental Com- 
mittee: Monitored and weighed in 
on several major legislative issues, 
including Ch. 685 (jurisdiction in 
Florida as dispute resolution fo- 
rum); Ch. 55 (easing domestication 
of foreign judgments in Florida); 
Ch. 48 (service of process on foreign 
corporations); and communicating 
with various legislators and lobby- 
ists. 

Liaison Committee: Consisting of 
numerous section members com- 
mitted to maintaining high-level 
contacts worldwide with Bar and 
similar professional organizations, 
our liaisons have interfaced with 
some 16 national or regional orga- 
nizations (e.g., Inter-American Bar 
Association; International Bar As- 
sociation). Of particular interest, 
our liaisons have strongly sup- 
ported the section’s International 
Investment Symposium, focusing 
on the legal and practical consider- 
ations involved in direct invest- 
ments (real estate, mortgages, pri- 
vate equities, natural resources) 
inbound into Europe, Russia, and 
North America. 

Membership Committee: Devel- 
oped a PowerPoint presentation to 
demonstrate the application of in- 
ternational law issues in Florida; 
organizing an ILS awareness 
taskforce to promote membership; 
analyzing the possibilities of in- 
creasing ILS member benefits; and 
has increased ILS membership. 

Publications Committee: Pub- 
lished the International Law Quar- 
terly, containing thoughtful ar- 
ticles; refined the Gary Vause 
Memorial Scholarship Writing Con- 
test (awarding prizes to Florida law 
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students for outstanding, scholarly 
writings). 

Russian & Eurasian Committee: 
Coordinated with ABA-CEELI the 
summer visit to Tallahassee by se- 
nior leaders of the Russian Federal 
Bar Association (65,000 members); 
created the US-Russia Internship 
Program, wherein young Russian 
law students were actually received 
in Florida law firms for legal train- 
ing in July 2004; actively assisted 
in the organization of the Interna- 
tional Investment Symposium, in- 
cluding convincing major Russian 
legal and economic figures (includ- 
ing the Russian Minister of Fi- 
nance, the Vneshtorg Bank, AIZHK 
(the Russian “Fannie Mae”) to at- 
tend. 

Tax Committee: Supported our 
various seminars and furnished in- 
ternational tax speakers for the 
International Investment Sympo- 
sium; and currently organizing its In- 
ternational Estate Planning Seminar 
for October. 

Technology & Telecommunications 
Committee: Accomplished major im- 
provements to our Web site (with a 
new webmaster and design under- 
way); done extensive information 
gathering, processing, and evaluation 
in order to improve our technologi- 
cal platforms. 

Travel Law Committee: Studying 
the potential benefits of associating 
with an excellent travel agency; con- 
tinued its affiliate work with IFTTA 
(International Forum of Travel & 
Tourist Advocates) which will meet 
again in Vienna, Austria, in August. 

In short, our section has been very 
active and has accomplished much 
this year. The enthusiasm and hard 
work of our volunteers deserves the 
highest praise. Our coordinator, An- 
gela Froelich, also deserves special 
accolades. We look forward to invit- 
ing more active participation by new 
members, as we try to build our sec- 
tion to world-class excellence! 
Lucius Smespa, Chair 


Labor and Employment Law 

This year, the Labor and Employ- 
ment Section’s focus was on outreach, 
primarily to the judiciary and fellow 


bar associations, as well as to our 
membership. In that connection, our 
section has experienced some note- 
worthy “firsts.” 

Inasmuch as significantly higher 
numbers of labor and employment 
claims are being filed in the state, 
rather than the federal, courts, we 
forwarded to each Florida circuit 
court CLE materials used at the cer- 
tification review course in an effort 
better to acquaint our state judges 
with this area of the law. Since the 
advent of certification in 2001, the 
certification review course has pro- 
vided participants with the basics of 
the full panoply of laws covered by 
our area; it was our intention that 
all state judges have this basic re- 
source available. The courts were 
supplied both with hard copy and 
CD-ROM versions. Many thanks to 
Dave Linesch for his help. 

Stan Kiszkiel and Karen Buesing 
helped with another “first” in plan- 
ning a joint CLE conference with the 
ABA’s Labor and Employment Law 
Section, which our section cospon- 


sored. They also worked with Roch- 
elle Kentov, director of Region 12 of 
the National Labor Relations Board, 
to hold a board-bar conference 
teleconferenced to several different 
locations at once. Thanks also to Rob 
Eschenfelder for his subcommittee’s 
connection to the state’s law schools 
and raising the issue of law student 
membership in the section. I look for- 
ward to addressing this issue in the 
coming year under Damon Kitchen’s 
leadership. Thanks also go to Shane 
Munoz for his work to improve ser- 
vices and communication with new 
members. 

Under the stellar leadership of 
Steve Meck, the section sponsored 
another year of well-received CLE 
programs, including the Advanced 
Trial Skills Seminar in July jointly 
sponsored with Stetson University 
Law School. I am proud to report that 
our CLE program was not only suc- 
cessful in the level of presentations, 
but also profitable as well. 

Under the continued leadership of 
Frank Brown, Scott Fischer, and Ray 
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Poole, The Checkoff continued to de- 
liver, slowly but surely, information 
to our members both in e-format and 
by snail mail, and the section’s con- 
tribution to The Florida Bar Journal. 

Even though our section experi- 
enced a near-disaster in an attempt 
to establish a listserv, it was done 
with the best of intentions to foster 
and improve communication. As the 
dust settles, we plan to revisit this 
issue. In the meantime, we have ad- 
dressed setting goals and standards 
for more efficient and productive use 
of the Web site. Thanks to Marc Snow 
and Walter Aye for their leadership 
in the technology department, and we 
hope to keep the interest going. One 
of the aspirations for the coming 
year is continuing improvement of 
the Web site, making it a source of 
current information and a worth- 
while communication tool both for 
the Bar and the public. 

The section held its third retreat 
in Orlando in February, under the 
practiced guidance of Cary 
Singletary. Veterans and newbies 
got together to discuss the state of 
the section and goals. We have fi- 
nally achieved enough history not 
only to assess where we are in the 
practice of labor and employment 
law, but also to identify current is- 
sues and their effects on future 
practice. Although the field faces 
significant challenges, such as a 
reduction in the number of jury tri- 
als, EEO changes, and a declining 
number of practitioners, the section 
examined ways to mentor newer 
lawyers, such as through pro bono 
activities, more emphasis on pre- 
ventive practice, and maximizing 
the members we have. 

Our section also bid farewell to 
members and friends who served as 
an inspiration to us. Bill Sizemore, 
a founding member of the section 
and a well-respected member of our 
profession, succumbed to illness 
early in the term, and Henry 
Latimer, one of the first African- 
American judges in Broward 
County and an accomplished labor 
and employment lawyer, lost his life 
in a tragic automobile accident this 
past winter. Both gentlemen deeply 
touched the lives of those who knew 


them and were privileged to count 
them as friends. They are sorely 
missed. 

Finally, I would like to express 
my appreciation to the executive 
council, officers, committee and 
subcommittee chairs, as well as the 
committee members, for their par- 
ticipation. I look forward to helping 
Chair-elect Damon Kitchen as we 
continue toward our goals into next 
year. 

Susan L. Do.in, Chair 


Practice Management & 
Development 

Thank you for allowing me the op- 
portunity to chair the Practice Man- 
agement & Development Section 
this year. It has truly been my plea- 
sure and honor to serve this year. 
It is with great pride that I report 
our activities and accomplishments 
during 2004-05. 

The section was organized with 
the purpose of providing an organi- 
zation within the Bar that would 
provide a forum for discussion and 
exchange of ideas leading to the im- 
provement and development of the 
fields of economics of law practice 
and delivery of legal services. Since 
1978, our section has been serving 
this purpose by attending to the 
professional means and objectives 
of the economics of law practice. 

With this purpose still in mind, 
and thanks to the great leadership 
of our prior chairs Eric Virgil, Lee 
Elam, Andy Dogali, and Ron Owen, 
we have now had years of outstand- 
ing leadership, preparing our sec- 
tion for meeting the practice man- 
agement and development demands 
of our section membership. I am 
confident that under the leadership 
of our Chair-elect Damon Glisson, 
our section will continue to be ready 
to lead the way in practice manage- 
ment and development issues for all 
Florida practitioners. 

Our section has been well served 
this year. With Ike Iaconis, CLE 
representative; Camille Iurillo, 
CLE coordinator; Rick Georges, Web 
site/technology coordinator; Andy 
Dogali, legislative watch dog; Jesse 
Diner, Board of Governors liaison; 
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John Hartnett, ALA representative; 
and Jessica Thomas, affiliate at 
large, our executive council has 
served our membership well by 
staying aware, informed, and active 
in the practice management and 
development issues that face all 
Florida practitioners. 

CLEs are the lifeblood of every 
section. This year, thanks to the 
great leadership of Camille Iurillo, 
our section put together two very 
successful CLE events. One was 
cosponsored with Hinshaw and 
Culbertson, P.A., on legal malprac- 
tice, ethics, and risk management 
held October 8 at the Stetson Uni- 
versity College of Law. The second 
was cosponsored with the General 
Practice, Solo and Small Firm Sec- 
tion, held April 8 in Tampa. We hope 
to continue to cosponsor an annual 
event with the GPSSF section. In 
addition, we are looking forward to 
cosponsoring similar events with 
the Elder Law Section as well as 
with the ABA Law Practice Man- 
agement Section and ABA Senior 
Lawyers Division. 

Our section hosted a spring re- 
treat from April 29 through May 1 
at the Longboat Key Club. As in the 
past, it served our future leaders 
with an opportunity to discuss sig- 
nificant issues for our section and 
to plan for next year. Although 
members of the New York State Bar 
Association Practice Management 
Section were not able to join us this 
year, our section plans to continue 
to share with our New York coun- 
terpart the continuing practice 
management and development is- 
sues and challenges that face prac- 
titioners in both states. 

Our section provided our mem- 
bership with two newsletters this 
year. In the fall Dustin Cole head- 
lined our newsletter, the Practice, 
with an article on building great cli- 
ent relationships. In the spring is- 
sue J.R. Phelps contributed an ar- 
ticle on how to maintain a 
successful law practice. We hope to 
continue to publish at least two 
newsletters a year. 

Our section hosted its first an- 
nual awards luncheon in June, 
where we presented the Walter S. 
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Crumbley Practice Management 
and Development Award. The 
award will continue to be presented 
annually to a member of Florida’s 
legal community who has distin- 
guished himself/herself profession- 
ally, rendered outstanding service 
and made significant contributions 
to the profession of the practice of 
law or its management. 

A lot of time and energy has gone 
into in making these activities hap- 
pen. None of these accomplish- 
ments could have ever been realized 
but for the incredible and marvel- 
ous efforts of our section liaison, 
Carol Kirkland. She is truly the 
backbone of our section. Carol, I 
don’t know what or how I would 
have done all of this without you. 
Thanks for your effort, advice, and 
friendship. 

As you can see, the section has de- 
livered educational conferences, 
meeting opportunities, and section 
events that have improved the prac- 
tice management and development 
needs of our section. Our continu- 
ing hope is to bring our membership 
information through our Web site, 
newsletters, seminars, and meet- 
ings on marketing, management, 
technology, and finance so that we 
are all better prepared to meet the 
daily practice management and de- 
velopment challenges. 

RAFAEL GONZALEZ, Chair 


Trial Lawyers 

It has been a privilege to serve 
as chairof the Trial Lawyers Section 
for 2004-05. The section has been 
involved with a multitude of issues 
that impact trial lawyers and citi- 
zens of Florida who seek access to 
Florida courts. 

The section has continued with 
the tradition of being actively in- 
volved in the legislative process 
when issues arise that relate to ac- 
cess to the courts or other matters 
particularly relevant to trial prac- 
tice. Arthur “Buddy” Jacobs has as- 
sisted us as the lobbyist for the sec- 
tion and has been of vital 
importance in educating members 
of the executive council regarding 
legislative matters. 


In late 2004, the section was very 
active in opposition to the efforts to 
have Amendment 3 become a part 
of the Florida Constitution. Finan- 
cial support was provided to con- 
sumer advocacy groups to assist in 
spreading the word that this 
amendment was intended to limit 
access to courts by victims of medi- 
cal negligence by unreasonably 
placing limitations on the attor- 
neys’ fees that would be paid by 
malpractice victims. In addition, 
members of the executive council 
were active in writing guest edito- 
rials and/or letters to the editors of 
local newspapers to educate the 
public about the unfair nature of 
this amendment, not to trial law- 
yers, but to the public in general. 
Although the outcome was unfortu- 
nate, the section was actively in- 
volved in this battle. 

The CLE Committee, chaired by 
Bob Mansbach, has continued to 
provide a variety of CLE courses 
dealing with issues of importance 
to trial lawyers. Damages, evidence, 
trial certification review, trial ad- 
vocacy, and discovery seminars 
have been among the programs of- 
fered during the last year. The Ad- 
vanced Trial Advocacy Workshop, 
held in Gainesville during May, con- 
tinues to provide an opportunity for 
experienced trial lawyers to im- 
prove their advocacy skills with the 


benefit of guidance from some of the 
leading trial lawyers and jurists in 
the state. This program continues 
to involve the participation of a 
number of barristers from London, 
which adds to the positive experi- 
ence of this program. 

The Chester Bedell Mock Trial 
Competition was again held in 2005 
at the midyear meeting. Jonathan 
Lynn and Eileen Moss coordinated 
the program which involved teams 
from law schools throughout 
Florida. This program provides an 
opportunity for law students to in- 
teract with lawyers and judges 
while participating in this spirited 
competition. 

The Handbook on Discovery Prac- 
tice, first published in 1995, contin- 
ues to be updated on an annual ba- 
sis. The handbook has been an 
important tool to the practicing 
trial lawyer and to members of the 
judiciary in dealing with discovery 
issues. The handbook, which has 
been endorsed by the conferences of 
circuit and county court judges, was 
edited by Sandy Sanborn. 

The section also continues to dis- 
seminate the Guidelines for Pro- 
fessional Conduct, which were first 
developed in 1994. These guide- 
lines provide direction to trial law- 
yers and judges with regard to 
maintaining professionalism while 
zealously representing the inter- 
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The 2003 amendments have shaken the 
foundation of workers’ compensation 
practice and few practitioners have been 
equipped to deal with its internal 
and external challenges. 


ests of their clients. 

The Web site for the section, un- 
der the guidance of Frank Bedell, 
is continuously updated. The Guide- 
lines for Professionalism and the 
Handbook on Discovery Practice 
can be found on the Web site and 
downloaded. Other items of inter- 
est include information about CLE, 
membership, discovery sanction or- 
ders, form releases, and The Advo- 
cate, the quarterly newsletter, ed- 
ited by Michael Flynn. 

I would like to thank all of the 
members of the executive council of 
the section who have continued 
their efforts at making the mem- 
bers of our trial bar among the most 
highly respected in the nation. 

I thank our section administra- 
tor, Connie Stewart, for her efforts 
to ensure that the section has run 
smoothly. The leadership of the sec- 
tion for the 2005-06 year will be in 
the capable hands of incoming 
Chair Mark Buell, and Chair-elect 
Brad Powers. I am confident that 
their leadership will bring the sec- 
tion to new heights. 

Tuomas D. Masterson, Chair 


Workers’ Compensation 

The 2003 Workers’ Compensation 
Reform Act resulted in sweeping 
changes that reduced injured em- 
ployees’ benefits and substantially 
reduced attorneys’ fees, impairing 
an injured employee’s ability to se- 
cure counsel. The 2003 amendments 
have shaken the foundation of our 
practice and few practitioners have 
been equipped to deal with its in- 
ternal and external challenges. As 
chair of the Workers’ Compensation 
Section, my goals have been to pro- 
vide section members with a tool to 
address the practice challenges pre- 


sented by the 2003 act; to reach out 
to section members to increase their 
participation in the executive coun- 
cil and the legislative process; and 
to expand the role of the section in 
the legislative process. 

A committee to review the com- 
position and role of the executive 
council has been formed and is 
chaired by Al Frierson. The commit- 
tee was charged with reviewing and 
reevaluating the composition of the 
council; making recommendations 
for the selection of the three new 
member positions; evaluating the 
term limits for both membership on 
the council and committee chairs; 
and evaluating the election process, 
the role of the section in educating 
its members, and our role in the leg- 
islative process, and improving the 
relationship between the section 
and the Bar. Their report will be 
presented at the Washington meet- 
ing of the council and it is hoped 
this will provide the section with 
new vision and direction. 

Unfortunately, the Board of Gov- 
ernors budget recommendations will 
most likely have an adverse impact 
on the section and, as a result, the 
section will have to reevaluate its 
fundraising activities. 

Our CLE Committee, chaired by 
Dorothy Sims and Dawn Larson, has 
brought to the section a practice 
management seminar on dealing 
with the external and internal chal- 
lenges presented by the 2003 act, a 
medical and legal seminar, and an al- 
ternative cause of action seminar. 

Eric Stiffler, winter CLE chair, 
hosted over 40 workers’ compensa- 
tion practitioners at our Winter Ski 
CLE in Tahoe and put on an excel- 
lent program. 

As certification review chair, 
Herb Langston has undertaken a 
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massive revision of the certification 
course material and has revamped 
our speaker program. Ray Malca 
continued to chair our excellent 
trial advocacy classes. 

Judge Doris Jenkins, chair of the 
Conference of Judges of Compensa- 
tion Claims, Judge Lazarra, Tim 
Conroy, and I are chairing a series 
of regional seminars on profession- 
alism and the challenges to profes- 
sionalism presented by the 2003 
act. These began on April 1 and will 
be completed on June 3. 

Our Legislative Committee is of- 
fering a training seminar to educate 
members about the legislative pro- 
cess. This is being conducted by 
Ralph Gonzalez and Ray Malca. I 
would like to thank our lobbyist, 
Fausto Gomez, for his selfless ser- 
vice on behalf of the section. 

Tuawna McMillan has served not 
only as our treasurer but as the new 
editor of the revised News and 440 
Report. We have gone to an edito- 
rial board format with a bimonthly 
glossy issue offering a new variety 
of legal and practical articles for 
workers’ compensation practitio- 
ners including practice manage- 
ment and marketing themes. 

Seth Abrams has taken on the 
daunting task of coordinating the 
JCC Orders Page and Martin 
Leibowitz is our technology wizard. 

The Supreme Court issued an 
opinion on December 2, receding 
from its 1973 ruling in Re: Workers’ 
Compensation Rules of Procedure, 
285 So. 2d 601 (Fla. 1973), which 
gave the Supreme Court authority 
over the promulgation of the Work- 
ers’ Compensation Rules of Proce- 
dure. The Supreme Court declined 
to adopt proposed amendments for 
the workers’ compensation rules 
suggested by the Workers’ Compen- 
sation Rules Committee. Effective 
December 2, 2004, the Supreme 
Court repealed the Workers’ Com- 
pensation Rules of Procedure. 
Deputy Chief Stephens set up a 14- 
person committee, including mem- 
bers of the section and judges, to re- 
view and revise the DOAH Rules of 
Procedure. It should be noted that 
no member of the Workers’ Com- 
pensation Rules Committee nor any 


) 

} 

' 
i 
' 
} 


attorney with any significant expe- 
rience in drafting rules was invited 
to be on this committee. We will be 
monitoring the drafting and pro- 
mulgation of these DOAH rules. 

The Florida Bar has approved the 
creation of the new Workers’ Com- 
pensation Rules Committee which 
will serve as an advisory commit- 
tee to the Bar. This committee will 
be chaired by Alison Hauser, and 
Jeff Jacobs will be vicechair. 

I appreciate the confidence shown 
by the members of the executive 
council in my decision to implement 
these policies and believe that to- 
gether, the council and section 
members can find a way to solve the 
difficult tasks that lay ahead of us. 
It is my sincere hope that upon in- 
dividual reflection, each member of 
the section will, with the spirit of 
cooperation, dedicate themselves to 
the organization and assist us dur- 
ing what will undoubtedly be a 
most demanding time. I would like 
to thank all of those on the commit- 
tees and council who are striving to 
preserve our practice and our sec- 
tion. I thank the section for my op- 
portunity to serve as chair of the 
section during this time of chal- 
lenge. 

Nancy L. Cavey, Chair 


Young Lawyers Division 

The Young Lawyers Division year 
started out more with a “blow” than 
a “bang” as four hurricanes ravaged 
Florida during the start of the Bar 
year. The YLD mobilized over 800 
Florida lawyers to take over 12,000 
calls from the victims of the storms 
through our pro bono toll-free 
hotline that we set up with the 
ABA/YLD and FEMA. In addition, 
the Bar and its staff helped imple- 
ment this part of the plan. They 
served as instant disaster operators 
and fielded the very emotional calls 
from victims. At its peak, they were 
fielding 250 calls a day. The hotline 
was closed on December 15. The 
next part of the hurricane plan was 
manning the FEMA disaster relief 
centers. Once again, we put our 
team together of voluntary bar as- 
sociations, legal aid organizations, 


and YLD affiliates with the pro 
bono coordinators of the state. 
Florida Legal Services, Florida Ru- 
ral Legal Services, and other legal 
aid organizations were the core. 
With many of their offices de- 
stroyed (and many attorneys with 
lost homes) and huge caseloads be- 
fore the storms, they did an amaz- 
ing job. Hundreds of lawyers from 
all over the state drove hours to 
help our very successful “One Day 
Can Make a Difference Program.” 
Local lawyers who had their offices 
destroyed or in chaos even found 
time to help. As of January 1, we 
are happy to announce that FEMA 
has shut down many of its locations, 
and we continued to phase down 
our operations. 

How could I forget the many ef- 
forts of lawyers who gave gener- 
ously to the American Red Cross, 
the Bar’s Attorney Charitable 
Trust,or any other disaster relief 
agency? The YLD gave $1000 to the 
American Red Cross and $1000 to 
the Bar’s ACT. A tremendous num- 
ber of people helped. In an outreach 
to our future members, we got the 
law schools in Florida to raise 
money through our “We Care” cam- 
paign. 

The YLD also donated $1500 to 
the International Red Cross to aid 
the victims of the tsunami that dev- 
astated Asia. 

Our annual Affiliate Outreach 


Conference went off without a hitch 
this past November in Daytona 
Beach. The conference boasted an 
expanded format and was held 
jointly with the ABA/YLD. We had 
the highest attendance record in his- 
tory and, for the first time, invited 
law schools to participate. The for- 
mat consisted of a leadership 
roundtable, CLE seminars, leader- 
ship training, and affiliate subgrant 
presentations. Grant money was 
awarded to these affiliates’ projects: 
$1,750 to the Dade County Bar YLS 
for its Horizons Project; $1,250 to 
the Orange County Bar YLS for its 
Compassion for the Homeless 
Project; and $1,000 to the Josiah T. 
Walls Bar Association’s YLS for its 
Tech for Tots and Street Law Project. 
In addition, I created a president’s 
award to recognize the Clearwater 
Bar Association’s YLD for its Hurri- 
cane Relief Project. The Clearwater 
Bar YLD also received $1,000. Seven 
other young lawyers sections re- 
ceived grants of $500 for their 
projects. 

This year our Communications 
Committee increased the presence 
of the YLD throughout the state, in- 
cluding the publication of Across the 
Bar, a quarterly newsletter. The 
newsletter for the first time was dis- 
tributed by e-mail and in hard copy. 
The newsletter is also published on 
the YLD’s Web site. Just as impor- 
tant is the Communications 
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The YLD mobilized over 800 Florida lawyers 
to take over 12,000 calls from the victims 
of the hurricanes through our pro bono 
toll-free hotline that we set up with 
the ABA/YLD and FEMA. 


Committee’s work in providing in- 
formation, typically in the form of 
press releases, about important YLD 
achievements to other media. 

Our Youth Projects Committee 
has been very successful in promot- 
ing and providing grants for its 
Holidays in January project. Eleven 
affiliates received grants of $500, 
including Josiah T. Walls Bar YLS; 
Clearwater Bar YLD; Sarasota 
County Bar YLD; Broward County 
Bar YLS; Lee County Bar YLS; 
Jacksonville Bar YLS; St. Peters- 
burg Bar YLD; Hillsborough County 
Bar YLD; Orange County Bar YLS; 
Escambia/Santa Rosa Bar Founda- 
tion; and Palm Beach County Bar 
YLS. The Youth Projects Commit- 
tee will also be assisting The 
Florida Bar Board of Governors 
with its new Kids Deserve Justice 
license plate. 

Going along with our commit- 
ment to the youth of our state, we 
were very excited this year to in- 
troduce our new partnership with 
the Florida Law Related Education 
Association both monetarily and by 
cosponsoring two major projects. In 
the existing high school mock trial 
competition, the YLD offered judges 
and coaches to help the teams on 
both the circuit and state level. 
More exciting was the introduction 
of the first high school moot court 
competition. In its first year, 22 
schools in three DCAs participated, 
with the finals being held in front 
of the entire Supreme Court. 

Our Law School Committee 
greatly expanded the YLD’s rela- 
tionship with Florida’s law schools 
this year. All of the law schools par- 
ticipated in a hurricane relief 
fundraising project, and about half 
of the law schools attended the 
YLD’s Annual Affiliate Outreach 


Program. The YLD also sponsored 
on-campus programs at many of the 
schools, including its rollout Start- 
ing Your Own Firm Seminar, which 
used materials from LOMAS and 
various speakers from throughout 
the state. At least one of the schools 
videotaped the Starting Your Own 
Firm program for use as a perma- 
nent reference for students. In the 
coming years, the YLD hopes to ex- 
tend its relationship with the law 
schools. In addition, our award com- 
mittee had record applications for 
our 10 law school scholarships and 
increased the amount of the schol- 
arships to $2000 per winner. 

The Quality of Life Committee 
continued working to finalize a bro- 
chure concerning quality of life is- 
sues to be circulated to Florida 
firms. The committee also reviewed 
submittals for the Michael K. Reese 
Quality of Life Award and for the 
first time explored whether to sug- 
gest changes to the Rules of Profes- 
sional Conduct. A new task force 
was also created this year to exam- 
ine how we welcome our new mem- 
bers to the Bar. By reexamining the 
Bar’s information package that is 
given to new lawyers, we hope they 
will get a better understanding of 
the YLD and its local affiliates, and 
encourage their involvement in 
Bar-related activities. The task 
force is also examining ways to pro- 
mote more attorney swearing-in 
ceremonies at the circuit level in or- 
der to foster a better sense of com- 
munity. It will seek to promote the 
concept of lawyers beginning their 
practice of law through interaction 
with judges and fellow colleagues 
in their community. 

Our Judicial Directory is finally 
linked to all of the circuit courts and 
has basic biographical information 
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for all judges. Our Web page had a 
major revamping to make it more 
user friendly and relevant. Our 
Practicing with Professionalism 
Committee put on 12 PWPs this 
year with a record nine basic top- 
ics offered. One of the highlights of 
the year occurred when a rule 
change to the PWP and basic CLE 
component along with a change in 
the deferment policy was argued in 
January in front of the Supreme 
Court. 

From a policy perspective, the 
YLD for the first time extensively 
researched and debated the issue 
of student loans for lawyers. 
Jointly through our student loan 
task force and our governmental 
affairs committee, the YLD board 
took its first legislative position on 
bills proposed in both the House 
and Senate regarding student loan 
forgiveness for certain government 
attorneys. Toward that end, the 
YLD sponsored the legislative re- 
ception with the senior Board of 
Governors in Tallahassee in April. 
In addition, we are developing a 
form letter that our members, 
along with our affiliates, could sub- 
mit to legislators in support of the 
legislative position, and also devel- 
oped an easy way for our constitu- 
ents to find legislator contact in- 
formation. In addition, we have 
discussed lobbying positions that 
may be appropriate for the YLD 
Board of Governors. 

The YLD events of annual meet- 
ing have been dramatically altered 
to accommodate more young law- 
yers by shifting the times for the 
moot court competition and allow- 
ing more people access to observe 
the finals in front of the Supreme 
Court. In addition, the YLD will be 
arranging a Kids Night babysitting 
service on Friday night and will of- 
fer on Thursday night discount 
tickets and complimentary bus 
rides to Disney’s Pleasure Island. 
In addition, with all 10 law schools 
participating in the annual YLD 
moot court competition, four lucky 
law students will show us and the 
Supreme Court their appellate 
ability. 

MICHAEL J. FAEHNER, President 
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Annual Reports | 


COMMITTEES 
The Florida Bar 


Admiralty Law 

The mission of the Admi- 
ralty Law Committee is to 
keep informed and to edu- 
cate legal professionals in 
Florida concerning develop- 
ments in the field of admi- 
ralty and maritime law. In 
the past, this has also in- 
cluded occasionally advising 
the legislature concerning 
maritime legal issues. 

The committee has re- 
cently completed a fourth 
edition of the Maritime Law 
Practice and Procedures 
Manual, which is intended 
for the maritime practitio- 
ner. While this manual puts 
emphasis on issues specific 
to Florida, it is designed to 
be a helpful tool for anyone 
interested in admiralty law. 

The manual is published by 
Lexis/Nexis. 

In conjunction with the publication 
of the new manual, the committee is 
also planning a one-day seminar on 
general admiralty and maritime law 
and issues to be scheduled in the 
early fall of 2005. 

Despite a protracted year for meet- 
ings due to the hurricane season of 


2004, the committee had an active 
lineup of speakers and presentations 
this year which has included pro- 
grams on vessel documentation, the 
legal aspects of hurricane and emer- 
gency preparations as they concern 
maritime interests, the legal aspects 
of arbitration clauses in employment 
contracts, as well as a presentation 


on issues concerning elec- 
tronic filing and its effect 
on the maritime practice. 
Mark Erco.in, Chair 


Advertising 
The Standing Commit- 
tee on Advertising is re- 
sponsible for advising 
members of The Florida 
Bar on permissible adver- 
tising and marketing prac- 
tices. The committee, 
which meets monthly, re- 
views appeals of opinions 
issued by staff counsel, of- 
fers guidance to staff in 
evaluating lawyer adver- 
tisements, makes recom- 
mendations regarding rule 
changes, and provides 
guidance to Florida Bar 
members concerning both 
the substantive and proce- 
dural requirements of the adver- 

tising rules. 

The committee advises Bar mem- 
bers on the substance of the advertis- 
ing rules through a variety of meth- 
ods. An in-depth analysis of the filing 
requirements, substantive regula- 
tions, and committee interpretations 
is provided by the committee’s Hand- 
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book on Lawyer Advertising and So- 
licitation (Sixth Edition, updated 
May 2004). The handbook is designed 
to provide both a quick and easy ref- 
erence to filing and substantive 
guidelines through various checklists 
and examples, as well as more in- 
depth discussions of particular types 
of advertising regulations and recur- 
ring situations. The handbook is re- 
viewed and updated by Bar staff 
with the input of the committee to 
provide an excellent up-to-date 
guide to Florida’s lawyer advertis- 
ing regulations. It also includes the 
latest changes to the advertising 
rules, set forth in the Supreme 
Court’s Rules Regulating The 
Florida Bar - Amendments, 820 So. 
2d 210 (Fla. 2002), and Rules Regu- 
lating The Florida Bar - Amend- 
ments, 875 So. 2d 448 (Fla. 2004). 
These most recent Supreme Court 
changes to the advertising rules ex- 
panded the types of images that are 
allowed in television advertisements 
and also applied the size require- 
ment for disclosures in attorney ad- 
vertisements to all required disclo- 
sures under Rule 4-7.2, Florida 
Rules of Professional Conduct. 

The committee, through its staff, 
continues to publish a column in The 
Fiorida Bar News from time to time, 
entitled Advertising Update and pub- 
lished articles explaining the most 
recent revisions to the advertising 
rules in May 2004. The committee 
further updates the Bar’s Web site 
with new material and information 
when needed in order to provide Bar 
members with as much information 
as possible to assist them in comply- 
ing with the attorney advertising 
rules. 

The committee has been active in 
assisting other Bar committees this 
year. Members of the Standing Com- 
mittee on Advertising worked with 
the Professional Ethics Committee 
as participants in subcommittees 
dealing with issues affecting both 
legal ethics and lawyer advertising. 
The committee made several recom- 
mendations regarding changes to the 
advertising rules, many of which 
were approved by the Board of Gov- 
ernors and enacted by the Supreme 
Court in May 2004. The committee 


has also served in an advisory capac- 
ity to the new statewide grievance 
committee on lawyer advertising, 
assisting the members of the new 
grievance committee in understand- 
ing the advertising rules and the 
advertising review process. Commit- 
tee members have also actively par- 
ticipated in the Advertising Task 
Force 2004, which is conducting a 
comprehensive review of the Bar’s 
current advertising rules and has 
made recommendations to the Board 
of Governors regarding proposed 
changes to these rules to make them 
clearer and easier for Bar members 
to follow. 

By far the most time-consuming 
task of the committee this year, as in 
past years, has been reviewing ad- 
vertisements filed by members of The 
Florida Bar to determine whether 
they comply with the advertising 
rules. The committee reviews deci- 
sions of its staff regarding lawyer 
advertisements if the staff’s interpre- 
tation of a particular rule or adver- 
tisement is appealed by an advertis- 
ing attorney. Advertisers can appeal 
decisions of the committee to the 
Board of Governors if they wish to 
do so. The committee also provides 
guidance to its staff and advertisers, 
pursuant to requests for guidance, in 
order to foster compliance with the 
rules and permit advertisers to ac- 
complish their legitimate advertising 
goals. The committee works hard to 
apply the advertising rules fairly to 
all types of advertisements and to 
balance the rights of advertisers with 
the needs and concerns of the public. 

As in previous years, the commit- 
tee has taken an active role in en- 
suring that lawyer advertising in 
Florida is filed with The Florida Bar 
and properly reviewed. When com- 
plaints are filed with the Bar regard- 
ing advertisements, committee staff 
reviews the ads to determine 
whether they have been filed and 
whether they comply with the Bar’s 
advertising rules. Attorneys who 
have not filed their ads as required 
by Rule 4-7.7 must pay a $250 late 
filing fee approved by the Florida 
Supreme Court in 1999 and may be 
subject to further discipline from the 
Advertising Grievance Committee. 
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The Standing Committee on Ad- 
vertising is made up of nonlawyers 
as well as lawyers. We believe that 
this has contributed substantially to 
our work and our broad perspective 
on advertising and marketing. I 
would like to thank each of our com- 
mittee members for their tremen- 
dous contribution to the work of the 
committee. 

Finally, the committee thanks our 
board liaison, Dr. Solomon Badger, 
who has been an active participant 
in our work this year, DEUP division 
director Mary Ellen Bateman, and 
our hardworking staff headed by eth- 
ics counsel, Elizabeth Tarbert. With- 
out the participation and hard work 
of these individuals, the business of 
this committee could not be accom- 
plished. 

SHANE T. Munoz, Chair 


Animal Law 

In August 2004, The Florida Bar, 
based on a recommendation from the 
Program Evaluation Committee, ap- 
proved an interim year for a new sub- 
stantive law committee, the seventh 
of such committees along with Admi- 
ralty, Aviation, Computer, Education, 
Eminent Domain, and Media. Our 
initial proposal was submitted to The 
Florida Bar Program Development 
Committee in November 2003. Our 
current membership is 59 members, 
representing attorneys from 
throughout Florida. Our first full for- 
mal meeting was held October 29, 
2004, at Nova Southeastern Univer- 
sity School of Law. At that time, we 
were organized into five subcommit- 
tees including a meeting and CLE 
subcommittee, a membership and 
outreach committee, a Web siteand 
quarterly newsletter development 
and design committee, an attorney 
referral network subcommittee, and 
a compliance with Florida Bar re- 
quirements subcommittee. 

The second full committee meeting 
was held in Miami on January 20, 
2005, in conjunction with the mid- 
year meeting of the Bar. At that meet- 
ing, we put on an educational pro- 
gram relating to animal cruelty cases 
as seen from both sides of the aisle 
(state attorney’s office and public 
defender’s office) although we were 
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unable to meet the time requirement 
for obtaining CLE certification based 
on our initial approval date as a 
standing subcommittee by The 
Florida Bar. 

The next formal full meeting of the 
committee is scheduled to be held on 
June 24, 2005, in Orlando in conjunc- 
tion with the annual meeting of the 
Bar. A business meeting is planned 
for late afternoon and we do intend 
to offer a full-day program of continu- 
ing legal education in animal law as 
it pertains to Florida and have just 
received approval to offer and issue 
CLE credits. All of the speakers and 
topics have been selected with a view 
toward helping practicing attorneys 
in Florida to both understand and po- 
tentially incorporate animal problem 
related cases into their practice. All 
topics should be highly relevant and 
identifiably practical for most gen- 
eral practitioners and those that are 
not already highly specialized. 

As there has been a great deal of 
work to do because we are a new 
committee, we have held several ad- 
ditional “planning meetings,” prima- 
rily among the officers and subcom- 
mittee chairs, every month or two 
since our inception. These meetings 
are open to all members but are pri- 
marily dedicated to all of the many 
business tasks inherent in the for- 
mation of any new substantive law 
committee. 

The committee does have a Web 
site on The Florida Bar Web page and 
this currently contains our mission 
statement along with the informa- 
tion contained in our application for 
committee status and has some text 
files relating to animal law topics and 
issues. 

We have recently added one addi- 
tional standing subcommittee, an 
award subcommittee, whose man- 
date is to develop some criteria and 
procedures for setting up and mak- 
ing an award to an individual within 
Florida felt by the entire committee 
to be worthy of recognition in any 
single year for his or her contribu- 
tion to animal law in Florida. 

The committee is pleased to be one 
of the newest entries among the 
many states who have organized and 
recognized animal law committees 


and further notes that the American 
Bar Association approved under its 
auspices and currently supervises 
the National Animal Law Commit- 
tee, chaired by Barbara J. Gislason 
of Minnesota. This national animal 
law committee is currently within 
the Tort and Insurance Practice Ses- 
sion (TIPS) of the ABA, and was ap- 
proved by a unanimous vote of the 
TIPS section council on October 4, 
2004. 

The committee is supportive of and 
potentially capable of providing guid- 
ance, manpower, and its resources to 
the growing number of animal law 
courses which are now being offered 
and organized by various law schools 
throughout Florida, including the 
University of Miami, Florida State 
University, Nova Southeastern Uni- 
versity, and St. Thomas. Nationally, 
there are approximately 40 law 
schools offering animal law courses 
in their curricula. The purpose of The 
Florida Bar Animal Law Committee 
is to study and to keep the members 
of The Florida Bar informed regard- 
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ing significant developments within 
the growing practice area of animal 
law. 

Working in conjunction with our 
Florida Bar liaison, Maria Johnson, 
we are actively looking forward with 
enthusiasm and dedication to our 
second year of existence, which will 
begin in July 2005. 

FRED L. CouHEN, M.D., Chair 


Antitrust and Trade 
Regulation Certification 

The Antitrust and Trade Regula- 
tion Certification Committee is be- 
ginning to see the fruits of amend- 
ments made to Rule 6-22 and 
unanimously approved by the Board 
of Governors in December 2003. The 
amendments were designed to en- 
courage experienced antitrust prac- 
titioners to become certified by clari- 
fying the committee’s expectations 
regarding an applicant’s knowledge, 
skills, and experience in antitrust 
and trade regulation. The amend- 
ments also offer a limited opportu- 
nity for antitrust practitioners with 
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20 years or more of relevant experi- 
ence to apply for certification with- 
out having to take an examination. 
Specifically, Rule 6-22.3(a)(3)(e) was 
amended to provide for an exemption 
from the examination portion of the 
certification process for applicants 
who have “been substantially in- 
volved in antitrust and trade regu- 
lation law for a minimum of 20 years” 
and “who apply within two years of 
the effective date of the approval of 
this exemption and meet all other re- 
quirements for certification.” 

This two-year window ends Octo- 
ber 31, 2005. One lawyer with more 
than 20 years’ antitrust experience 
has already taken advantage of this 
opportunity, applying for certification 
last fall. He was determined by the 
committee to meet the requirements 
for examination exemption and his 
application was otherwise approved 
in January. Another applicant, with 
less than 20 years’ experience, took 
the examination and was approved 
for certification in 2004. This year, as 
word of the examination exemption 
opportunity has gotten out, several 
more lawyers experienced in anti- 
trust and trade regulation have in- 
dicated that they are working toward 
fulfilling the various CLE require- 
ments and minimum standards for 
certification. If we receive the appli- 
cations we expect, the committee’s 
goal in amending Rule 6-22 to en- 
courage many of the “cream of the 
crop” in antitrust and trade regula- 
tion law in Florida to apply for certi- 
fication will be realized. 

As I indicated in my report last 
year, our primary focus throughout 
2004 was to get the word out to ex- 
perienced Florida Bar members 
about this limited examination ex- 
emption opportunity early enough for 
them to have the time to work toward 
fulfilling other requirements for cer- 
tification. Beginning in early 2004, 
we did a number of things to target 
our notice. First, in addition to writ- 
ing about the exemption in our last 
annual report, which was read by 
several potential applicants, includ- 
ing the one recommended this year 
to the BLSE to be board certified in 
antitrust and trade regulation, we 
also published a notice in The Florida 


Bar News prior to the 2004 applica- 
tion period. Additionally, we asked 
the Business Law Section to send e- 
mail notices to its members so that 
they would be aware of the opportu- 
nity. The Section of Antitrust Law of 
the American Bar Association as- 
sisted as well by disseminating an e- 
mail notice to all of its members with 
Florida addresses. Based on the num- 
ber of inquiries we received after- 
wards, this last approach, in particu- 
lar, was very effective. Finally, as a 
followup to our e-mail notice efforts, 
we again sent an e-mail early this 
year through the Business Law Sec- 
tion to remind its members of this 
opportunity and to ensure that po- 
tential applicants knew that they 
could get many of the antitrust CLE 
credits they may need at the spring 
meeting of the ABA Antitrust Section 
in Washington, D.C., at the end of 
March. Several Florida lawyers took 
advantage of this opportunity. We 
expect that at least one more notice 
will be disseminated as the last op- 
portunity to apply for antitrust cer- 
tification approaches beginning Sep- 
tember 1, 2005. The deadline for 
filing applications for those wishing 
to seek an examination exemption is 
October 31, 2005. 

For any antitrust lawyers inter- 
ested in applying for certification, 
please review Rule 6.22 and the mini- 
mum standards and other require- 
ments for certification in antitrust 
and trade regulation. We look for- 
ward to welcoming more of Florida’s 
most seasoned and respected lawyers 
skilled in antitrust and trade regu- 
lation into our ranks. 

Patricia A. Conners, Chair 


Appellate Court Rules 

Although our first meeting in 
Tampa was cancelled due to hurri- 
canes, the Appellate Court Rules 
Committee did not allow the storms 
to interfere with business. The ACRC 
executive committee convened under 
its fast-track Internal Operating Pro- 
cedure and determined Fla. R. App. 
P. 9.140 should be amended to incor- 
porate a new statutory right of ap- 
peal by the state from orders with- 
holding adjudication. After approval 
by the entire ACRC, the proposed 
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rule change was submitted to the 
Board of Governors and published in 
the Bar News. Following publication 
the ACRC moved it be adopted by the 
Supreme Court of Florida. Jn Re: 
Amendments to Florida Rule of Ap- 
pellate Procedure 9.140(c)(1), No. 
SC04-2487 (Fla. April 7, 2005), ap- 
proved the rule change. 

In Amendments to the Florida 
Rules of Appellate Procedure, 30 Fla. 
L. Weekly S 84 (Fla. February 2005), 
the Supreme Court of Florida 
adopted the 17 appellate rule 
changes moved by the ACRC in its 
regular two-year cycle. 

At the January meeting of the 
ACRC the Family Law Rules Sub- 
committee chaired by John Mills sub- 
mitted the following amendment, 
which passed unanimously: 

“Rule 9.130(a)(5) 

“Orders entered on an authorized 
and timely motion for relief from 
judgment 
Familybaw Rute of Preeedtrre 42-540 
are reviewable by the method pre- 
scribed by this rule. 

“2005 Amendment. Rule 
9.130(a)(5) is intended to authorize 
appeals from orders entered on mo- 
tions for relief from judgment that 
are specifically contemplated by a 
specific rule of procedure (e.g., the 


current versions of Florida Rule of 
Civil Procedure 1.540, Small Claims 
Rule 7.190, Florida Family Law Rule 
of Procedure 12.540, and Florida 
Rules of Juvenile Procedure 8.150 
and 8.270.” 

This rule change will be submit- 
ted and prepared for the next regu- 
lar rules cycle (2006). 

The Family Law Rules Subcommit- 
tee is also in the process of review- 
ing a proposed rule clarifying the 
basis for nonfinal appeals in juvenile 
dependency and termination of pa- 
rental rights cases, under Rule 
9.130(a)(3)(C)(iii). 

The Civil Law Rules Subcommit- 
tee, chaired by Steven L. Brannock, 
is in the process of refining a poten- 
tial change to Rule 9.310(b) to allow 
trial judges discretion to stay money 
judgments pending review without 
requiring the losing party to post a 
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bond. The Third District Court of 
Appeal historically interpreted the 
rule as requiring a bond to stay a 
money judgment. The Second DCA 
disagreed in Platt v. Russek, 2004 WL 
784730 (Fla. 2d DCA 2004), and held 
that trial courts have the discretion 
to waive the bond requirement in 
appeals from money judgments, 
thereby creating a conflict that may 
be addressed by a rule change. 

The General Law Rules Subcom- 
mittee, chaired by Brandon Vesely, is 
reviewing Rule 9.300(d)(10) to deter- 
mine whether it is still necessary to 
include subdivision 10 of the Rule en- 
titled “Motions Not Tolling Time.” 

The General Law Rules Subcom- 
mittee reviewed Rule 9.600 in light 
of the decision in Schultz v. 
Schickedanz, 884 So. 2d 422 (Fla. 4th 
DCA 2004), for clarification of the 
trial court’s jurisdiction to enter an 
attorneys’ fees award after the trial 
court record has been sent to the ap- 
pellate court on the main appeal. The 
subcommittee recommended no 
change to the rule. The General Law 
Rules Subcommittee also reviewed 
and recommended no change to Rule 
9.200(b)(2), regarding extensions of 
time for briefs, and reviewed and 
voted no change to Rule 9.120(d), re- 
garding jurisdictional briefs. 

The Record on Appeal Subcommit- 
tee, chaired by Robert Biasotti, is re- 
fining a potential amendment to 
Rule 9.200(b)(2) to require court re- 
porters to include an electronic copy 
of each written transcript filed for 
inclusion in the record on appeal. 
After much discussion the rule was 
referred back to the subcommittee for 
refinement. This rule and its impact 
on court reporters will be considered 
at the June 2005 meeting. The Record 
on Appeal Subcommittee is also cur- 
rently addressing a referral to review 
Rule 9.040, regarding submission of 
electronic documents, referred pursu- 
ant to Rule of Judicial Administra- 
tion 2.130(b)(2). 

The Workers’ Compensation Law 
Rules Subcommittee, chaired by 
Kristy Gavin is, currently consider- 
ing a referral by the chair pursuant 
to a letter from Thomas Hall, clerk 
of the Supreme Court, regarding the 
repeal of the Florida Rules of Work- 


ers’ Compensation Procedure by the 
Florida Supreme Court. 

Finally, the ACRC submitted a re- 
port and research on privacy and pro- 
tection of identities to the Supreme 
Court’s Committee on Privacy and 
Court Records. The research and let- 
ter were the result of a rule tailored 
to redaction of information in briefs, 
originally drafted as a result of the 
ACRC’s receipt of The Florida Bar’s 
Report on the Legal Needs of Chil- 
dren. The Family Law Subcommittee, 
chaired by John Mills, met and pro- 
posed a rule to maintain the privacy 
of personal information not merely 
with respect to children, but in gen- 
eral. After the subcommittee began 
work on a rule change, the Supreme 
Court created the Florida Commit- 
tee on Privacy and Court Records. 
During this time the Supreme Court 
imposed a moratorium on the place- 
ment of court materials on the 
Internet, which had excluded appel- 
late briefs. The ACRC voted against 
the amendment largely because of 
concern that the Supreme Court’s 


committee would ultimately promul- 
gate a comprehensive rule, poten- 
tially as a rule of judicial adminis- 
tration. Several committee members 
also expressed concerns about prob- 
lems of enforcement that made the 
proposed rule unworkable as pro- 
pounded. The ACRC determined that 
it would be better to have a compre- 
hensive rule protecting privacy and 
identity in electronic records and fil- 
ings and that the court’s committee 
would benefit from the research and 
discussion of the ACRC. 

It has been an honor to serve as 
chair of the ACRC. I have been 
humbled to serve with such learned 
and dedicated members. Special 
thanks to my vice chairs, Jack Reiter, 
Judge Joseph Lewis, Barbara Eagan, 
Secretary Ed Mullins, Parliamentar- 
ian Valeria Hendricks, and to the 
tireless efforts of the subcommittee 
chairs: John Mills, Brandon Vesely, 
Robert Biasotti, Steve Brannock, 
Kristy Gavin, Harvey Sepler, 
Kathleen O’Connor, and Greg Philo 
(who during his tenure was hired by 
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the Supreme Court of Florida). 
Thank you to the bar staff and in 
particular to our liaison, Joanna 
Mauer, and to Raoul Vazquez for all 
your hard work. Finally, I also wish 
to extend my thanks to the clerk of 
the Supreme Court, Thomas Hall for 
attending all of the meetings and 
orientation. 

SIoBHAN HELENE SHEA, Chair 


After the fast-track rule-making pro- 
cess had been utilized, the chair ap- 
pointed a subcommittee to analyze 
whether the ACRC’s fast track internal 
operating procedure worked as efficiently 
as possible. The subcommittee, headed by 
Vice Chair Jack Reiter, compiled and com- 
pared other rules committees’ fast-track 
procedures. The subcommittee ultimately 
determined the only refinement war- 
ranted was a historical note. 


Appellate Practice Certification 

The Appellate Practice Certifica- 
tion Committee worked diligently 
throughout the 2004-05 year to ac- 
complish its mission. The year began 
with the evaluation of applications 
for certification and recertification to 
ensure compliance with the rules 
governing standards for certification 
of a board certified appellate lawyer. 
As set forth in the rules, “The pur- 
pose of the standards is to identify 
those lawyers who engage in appel- 
late practice and have the special 
knowledge, skills, and proficiency, as 
well as the character, ethics, and 
reputation for professionalism, to be 
properly identified to the public as 
certified appellate lawyers.” Where 
necessary, additional materials were 
sought to examine each applicants’ 
qualifications for board certification. 
We are grateful to all Florida Bar 
members who assisted in this process 
by responding to our peer review re- 
quests. 

The committee next turned to the 
time-consuming task of drafting the 
examination. In addition, we revised 
the Recommended Study Guides List 
and 2005 Exam Specifications to 
bring them in line with the focus of 
the 2005 examination. Finally, the 
committee is working on several rule 
amendments intended to clarify the 
necessary qualifications for appellate 
certification. The committee also con- 
tinues to work on pending proposed 
rule amendments to address the cir- 


cumstance in which various judges 
and court staff may be deemed to 
have satisfied the requirements for 
certification and recertification. All 
proposed amendments will be sub- 
mitted to the Board of Legal Special- 
ization and Education and the Board 
of Governors for approval. 

The year 2004 marked the 10th 
year that the appellate certification 
exam has been offered. With the pas- 
sage of this milestone, the ranks of 
board certified appellate attorneys in 
Florida rose to 148. Ten individuals 
were approved to sit for the 2005 ex- 
amination and five took the test in 
March. The upcoming grading of the 
exam will be conducted applying ho- 
listic principles. There are 28 attor- 
neys eligible for recertification in 
2005. The next examination is sched- 
uled for March 10, 2006. 

We encourage all appellate practi- 
tioners to apply for appellate certifi- 
cation. The examination consists of 
a combination of multiple choice and 
short and long essay questions. The 
examination tests the substantive 
and procedural knowledge expected 
of an experienced appellate practitio- 
ner in Florida and the ability to ap- 
ply that knowledge to a variety of fact 
patterns that an appellate practitio- 
ner would expect to encounter in 
practice. 

I sincerely appreciate the hard 
work of the committee members, all 
of whom have graciously given of 
their time and talent in a continuing 
commitment to excellence in appel- 
late practice. I especially want to 
thank Carol Vaught for the extraor- 
dinary service she provides as our 
certification specialist. 

ANGELA C. FLowers, Chair 


Aviation Law Certification 

The field of aviation law is rapidly 
evolving. After the cultural and eco- 
nomic upheaval resulting from the 
events of 9/11/01, our open way of life 
has changed (Whoever thought you 
would have to take your shoes off in 
an airport?), but our economy has re- 
covered and aircraft sales, lending, 
leasing, imports, and exports have 
steadily risen. The need for executive 
security and efficient time manage- 
ment has resulted in widened corpo- 
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rate ownership of large civil aircraft. 
With the development of the Trans- 
portation Security Administration 
and increased scrutiny by U.S. Cus- 
toms and the Federal Aviation Ad- 
ministration, the practice of aviation 
law is diversifying. There are new 
rules for aircraft, crew, and passen- 
ger security, as well as for the car- 
riage of cargo. Aircraft maintenance, 
the use of approved parts and com- 
ponents, and crew qualifications is 
drawing more attention from govern- 
ment regulators than ever before. 
New rules for the registration of air- 
craft and international interests in 
this highly mobile equipment are 
emerging. For example, this year 
Congress approved the Capetown 
Treaty and President Bush signed 
the legislation which will lead to the 
treaty becoming law in the United 
States. The practice of aviation law, 
perhaps more than any other prac- 
tice area, has most recently under- 
gone significant and varied change. 

Because the Florida economy is, in 
part, dependent upon vacationers 
and tourists, Florida is a primary 
area for both public and private air 
travel. The needs of air travelers and 
air carriers, and all of the ancillary 
service related industries (such as 
fuel, maintenance, and catering) for 
competent aviation counsel bodes 
well for the expansion of the practice 
of aviation law. 

Law firms are increasingly looking 
for emerging practice areas for ex- 
pansion, and aviation law presents 
just such an opportunity. Accordingly, 
the need for skilled and certified 
aviation law practitioners is evident 
and the Aviation Law Certification 
Committee has worked diligently to 
meet the needs of the growing num- 
ber of attorneys whose interest lies 
in aviation. 

The Aviation Law Certification 
Committee is composed of a group of 
dedicated attorneys (many of whom 
are also pilots) whose interest in, and 
dedication to, the growth of this prac- 
tice area has no equal. In March of 
this year four attorneys took the 
aviation law certification exam. The 
committee is optimistic that the 
number of exam applicants will in- 
crease in the years ahead as the field 
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of aviation law continues to grow and 
diversify and the need for knowledge- 
able counsel becomes more acute. 
The committee invites all attorneys 
having an interest in aviation to ap- 
ply for certification. 

On behalf of the committee, I 
would like to express the sincere 
thanks and appreciation of the com- 
mittee for all of the hard work of our 
staff liaison, Mustafa Mahdi, who 
made my stewardship of the commit- 
tee a pleasure. 

Bruce D. GREEN, Chair 


Board of Legal Specialization 
and Education 
A New Blueprint for Taking Board 
Certification to the Next Level 

Several years ago, then Bar Presi- 
dent John Frost gave me the oppor- 
tunity to chair the Bar’s CLE Com- 
mittee. As chair of CLE, I espoused 
the philosophy of “do no harm,” and I 
kept a tender hand on the helm while 
the Bar’s staff and the volunteers on 
the committee continued, unfettered 
by my direction, the good work they 
had done for years before I came on 
the scene. One of the additional du- 
ties of the CLE chair is a seat on the 
Board of Legal Specialization and 
Education. During BLSE meetings 
that year, I was amazed by the num- 
ber of volunteers serving in the cer- 
tification area and the enormous 
workload undertaken by a small, but 
efficient staff. Even more remarkable 
was the way BLSE and staff navi- 
gated a complicated mosaic of impor- 
tant and difficult issues with compet- 
ing interests. I was already board 
certified in civil trial, but I had no 
idea of how the certification program 
was administered by the Bar; and I 
had even less understanding of how 
controversial, difficult, and impor- 
tant it is to properly maintain the cer- 
tification program. This chance inter- 
action with BLSE turned me into a 
believer in the value of the board cer- 
tification program to our profession, 
which in turn led to many years’ ser- 
vice on BLSE and chairmanship this 
past year. Unlike my enjoyable but 
subtle leadership of the CLE Com- 
mittee years ago, this past year has 
been much more challenging and in- 
teractive. As current chair of BLSE, 


I am blessed with the opportunity to 
work with many talented and dedi- 
cated volunteers and staff. Any short- 
comings in our progress are my own. 
I thank Kelly Overstreet Johnson for 
the privilege of leading a committee 
and overseeing a program that can 
make a positive contribution in an 
area of special interest to me, lawyer 
professionalism. Riding on a wave 
started by last year’s chair, Jeffrey 
Michael Cohen, the BLSE this past 
year organized, planned, and began 
to execute an effort to take the board 
certification program to the next 
level. This year BLSE began a two- 
year long range plan with estab- 
lished goals and objectives and an 
organized, professional public rela- 
tions effort to inform the Bar and the 
public about board certification. 
The public relations effort is ap- 
proved and monitored by the BOG’s 
Communications Committee for con- 
sistency with overall objectives for 
the entire Bar, and carries the essen- 
tial message of certification to mem- 
bers of the Bar and the public. Our 


P.R. professional on the Bar staff, 
Lisa Garcia, has been nothing short 
of amazing in grasping our P.R. needs 
and addressing them. Funding for 
this effort, and for all other aspects 
of the board certification program, 
including staffing and administra- 
tive costs, comes from fees and funds 
generated by the certification pro- 
gram and not Bar dues. 

The long range plan also carries 
the goal of expanding opportunities 
for certification to as many qualified 
members of the Bar as possible. To- 
ward that end, the BLSE is working 
on updating experience requirements 
to comport with current realities of 
law practice, such as lack of availabil- 
ity of jury trials, for example. We are 
also currently looking at expanding 
certification to new specialty areas 
that are suitable for certification. The 
challenge is to ensure that certifica- 
tion is an option for as many truly 
qualified lawyers as possible without 
affecting the quality and value of cer- 
tification in any of the current areas. 
Meanwhile, the BLSE and our ca- 
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pable Bar staff led by Dawna 
Bicknell, and 171 volunteers on 19 
certification committees continued 
administration of applications for 
certification and recertification, in all 
20 certification areas. This means re- 
ceipt and review of applications, re- 
quest and analysis of peer review, 
and preparation and administration 
of examinations. The BLSE has 
worked with BOG oversight commit- 
tees to ensure that our program fol- 
lows rules and policies, to modify 
rules and policies as necessary, and 
to handle fairly appeals of qualifica- 
tion decisions, peer review, and ex- 
aminations. Certification exams are 
carefully drawn and graded using 
proven and reliable industry stan- 
dards under the expert guidance of 
Dr. Sue Legg of the University of 
Florida. Volunteers on area commit- 
tees work hard to fairly, completely, 
and accurately review each candidate 
using blind grading and confidential 
peer review. 

Our immediate past chair, Jeff 
Cohen, is exploring the potential of 
having a section or division of the Bar 
for certified lawyers. This would free 
the BLSE to continue its oversight 
role while turning to the section or 
division to promote certification and 
improve the benefits available to cer- 
tified lawyers and give them a uni- 
fied voice. 

In addition to board certification, 
BLSE oversees staff’s evaluation of 
lawyer CLE compliance and autho- 
rization of credit for CLE programs. 
During the last fiscal year, staff ac- 
credited 14,700 CLE submissions; 
processed 24,200 CLER affidavits or 
compliance notices; notified 2100 at- 
torneys of delinquency for CLE; 
manually posted 42,000 CLE credit 
entries to member records; processed 
over 300 applications for initial cer- 
tification and 800 for recertification; 
tested 234 certification applicants; 
and handled 24 exam challenges and 
six appeals. The effective manage- 
ment of this enormous effort is a 
credit to our staff director, Dawna 
Bicknell, who has been with BLSE 
from the outset of the certification 
program, and is nationally respected 
for her knowledge, effectiveness, and 
professionalism. Those of us who work 


with Dawna on BLSE projects attest 
to her leadership, management, and 
dedication. Simply put, the program 
would not be the same without her. 

I learned that it takes hundreds of 
volunteers and a dedicated staff to 
make this program go. Fortunately 
for The Florida Bar, we have willing 
hands who are up to the task. It has 
been my privilege to work with them 
this year, and I thank each of you who 
are part of the process. 

ARTIGLIERE, Chair 


Business Litigation Certification 

The Business Litigation Certifica- 
tion Committee has continued to in- 
vestigate ways in which the BLSE 
and the Board of Governors can in- 
form the public and members of the 
Bar of the existence and purpose of 
the board certification program. The 
purpose of this effort is three-fold. 
First, the process of selecting attor- 
neys becomes easier if the public is 
aware that attorneys who are board 
certified are highly competent in 
their areas of certification. Once the 
public is more aware of the certifica- 
tion program and the level of compe- 
tency of persons who are certified, 
then the public will be more likely to 
retain a board certified attorney than 
one who is not board certified. Sec- 
ond, once attorneys realize that po- 
tential clients are making decisions 
to retain counsel in part based on 
whether the attorney is board cer- 
tified, more attorneys will apply for 
certification and will undertake to 
educate themselves well enough to 
pass the examination. Third, when 
asked for referrals, more attorneys 
are turning to the section of the an- 
nual directory containing the list of 
board certified attorneys to make 
their referr als. As this practice be- 
comes more widespread, more 
members will appreciate the ben- 
efit of becoming board certified. 

The examination for 2005 remains 
consistent with the format that was 
adopted in 2004. The examination 
consists of a general business litiga- 
tion essay requiring the identifica- 
tion of legal issues found in a com- 
mercial litigation matter and a 
litigation skills essay requiring fac- 
tual analysis, issue spotting, forum 
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selection, remedies, damages, and 
other items that would be considered 
by a highly skilled business litigator 
in advising a client. There are two 
parts to the examination. Each part 
is three hours long and is adminis- 
tered in a morning and afternoon 
session. Part I includes a mandatory 
long essay as well as three manda- 
tory sections of multiple choice ques- 
tions on ethics, civil procedure, and 
evidence. Part II includes one man- 
datory long essay. In addition, the 
examinee selects two multiple choice 
question sections to answer from the 
following topics: business organiza- 
tions; creditors’ rights/bankruptcy/ 
UCC; intellectual property/restric- 
tive covenants; real estate/construc- 
tion law; business torts; and alterna- 
tive dispute resolution. The topics 
may include contracts, business torts, 
business entities, creditor/bank- 
ruptcy, uniform commercial code, real 
estate and construction law, eminent 
domain, intellectual property, alter- 
native dispute resolution, civil pro- 
cedure, evidence, ethics, and litiga- 
tion skills. Because not all of the 
substantive subjects must be taken 
by each applicant, applicants are no 
longer required to study for areas in 
which they generally do not perform 
services. While this reduces the scope 
of study needed by an applicant, it 
does not reduce the amount of time 
necessary to study as the areas cov- 
ered by the examination are covered 
in significant depth. At this writing, 
12 attorneys have applied to sit for 
the May 20, 2005, examination. Cur- 
rently, there are 204 board certified 
business litigators. 

The committee expended signifi- 
cant time this year reviewing recer- 
tification applications and ensuring 
that both the litigation skills and the 
ethical standards of the applicants 
merit recertification. Despite the 
trend toward ADR in the profession, 
the committee found that some at- 
torneys had a difficult time meeting 
the evidentiary hearing criteria. 
However, it is the view of the com- 
mittee that attorneys who wish to 
hold themselves out as board certi- 
fied in business litigation need to 
continue to appear in evidentiary 
proceedings to keep sharp those 
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skills necessary to be successful on 
behalf of their clients. The commit- 
tee also stressed in its review of can- 
didates their history of professional- 
ism, giving serious consideration to 
peer reviews of attorneys who have 
practiced with them, as well as the 
comments of judges before whom 
they have appeared. The committee 
again debated whether to recom- 
mend that the certification rules be 
amended to count evidentiary hear- 
ings in county court matters. It was 
determined that county court mat- 
ters should not count toward the evi- 
dentiary hearing requirements; 
therefore, the suggestion to recom- 
mend amendment to the certification 
rules was voted down. 

I thank all committee members 
who worked so hard throughout the 
year, taking time off from their prac- 
tice and paying all of their own costs 
to perform this difficult and worth- 
while task. Carol Vaught, our certifi- 
cation specialist, deserves special 
thanks for the hard job she has in 
coordinating the schedule and 
workload for a committee of busy 
litigators. I also want to thank Harry 
Payton, our BLSE liaison, who leads 
by example, including attending not 
only the BLSE meetings, but also 
some of our committee meetings. 
STEVEN Rosert REININGER, Chair 


City, County and Local 
Government Certification 

The City, County and Local Gov- 
ernment Law Certification Commit- 
tee is now in its ninth year of exist- 
ence. Presently, there are 155 
attorneys certified in city, county and 
local government law, with 20 quali- 
fied individuals submitting applica- 
tions to take the May 2005 examina- 
tion. Attorneys certified in city, 
county and local government law now 
represent about 10 percent of the 
1,600 section members of the section, 
which is above average when com- 
pared with other sections with legal 
specialization certification. 

The committee has labored long 
and hard in its exam preparation and 
application review and will concen- 
trate on grading soon in Tampa (June 
2005). The committee was greatly 
assisted by Lindsay Worsham, who 


replaced Michelle Acuff last fall. 
Analogous to the City, County and 
Local Government Law Section 
members, our committee is composed 
of both private and public lawyers, 
representing cities, counties, school 
boards and water management dis- 
tricts, and the public when they need 
legal assistance before any of these 
types of entities. 

The committee this year focused on 
trying to include additional special- 
ized services to local governments, 
such as eminent domain. Clearly, the 
assistance of the City, County and 
Local Government Law Section in 
preparing the qualified applicants 
with their course for the exam helped 
greatly not only for certification ap- 
plicants, but those wishing to have 
an excellent overview of local govern- 
ment law. 

Finally, I would like to especially 
acknowledge Hank Ennis, who is 
leaving the committee due to term 
limits. Hank thoughtfully shared his 
knowledge on how to prepare the ex- 
amination and what should be con- 


sidered when grading an individual 
application. I can only hope that cur- 
rent committee members will share 
the same enthusiasm and mentoring 
to new members. 

Aubrey E. Vance, Chair 


Civil Procedure Rules 

The Civil Procedure Rules Com- 
mittee had a busy and productive 
year. In response to requests from the 
Supreme Court, various commissions 
and members of the Bar, the commit- 
tee examined and considered 
changes to numerous civil procedure 
rules, forms, and guidelines. 

A particularly challenging project, 
undertaken at the request of the Su- 
preme Court, was an extensive ex- 
amination of the civil procedure rules 
relating to trial court procedures. 
This work was conducted in response 
to the Judicial Management 
Council’s Jury Innovations Commit- 
tee Report. The charge of the Jury 
Innovations Committee was to re- 
view the existing Florida jury system 
and evaluate the need for improve- 
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ments. Judge Jennifer Bailey began 
this project during her term as chair 
of the Civil Procedure Rules Commit- 
tee and continued this past year to 
guide the work to completion. This 
extensive analysis will be completed 
in April and a report will be filed with 
the Supreme Court on May 2, 2005. 

The committee also filed its 2005 
biennial report with the Supreme 
Court. This report, which remains to 
be ruled upon, proposes changes to 
the following rules and forms: 

Rule 1.380. The proposed amend- 
ment encourages litigants to attempt 
to resolve discovery disputes before 
filing a motion with the court. 

Rule 1.420. The proposed amend- 
ment attempts to ensure that an ac- 
tion is not dismissed for lack of pros- 
ecution without notice and an 
opportunity for the claimant to re- 
commence prosecution. 

Rule 1.431. The proposed amend- 
ment provides for challenges of ju- 
rors “for cause” based upon bias re- 
garding nonparties against whom 
liability may be imposed. 

Rule 1.510. The proposed amend- 
ment seeks to ensure that parties 
receive notice and, when appropriate, 
copies of evidentiary materials upon 
which the other party relies in sup- 
port of a motion for summary judg- 
ment. 

Form 1.989. The proposed amend- 
ment modifies the form to reflect pro- 
posed changes to Rule 1.420. 

Form 1.997. The proposed amend- 
ment modifies the form to notify the 
clerk and trial court when an action 
involves a challenge to a legislatively 
initiated preposed constitutional 
amendment. 

The proposed changes to the rules 
and forms were published in the Bar 
News and comments from members 
of the Bar and the general public 
were invited. Comments received 
were forwarded to the committee 
members for review and included in 
the report to the Supreme Court. 
Scott Dimond, chair of the Drafting 
Subcommittee, has done an excellent 
job throughout the year on these pro- 
posed changes. 

The committee also approved sev- 
eral other proposed rule changes that 
will be submitted to the Supreme 


Court in the 2007 biennial report. 
The proposed changes include: 

Legal Needs of Children. Several 
proposed amendments modify rules 
that relate to children’s rights in 
depositions and the settlement of 
claims brought on behalf of minors. 
These changes are based upon rec- 
ommendations by The Florida Bar 
Commission on the Legal Needs of 
Children. 

Rule 1.280. The proposed amend- 
ment modifies the rule to reflect the 
2003 amendment to Rule 1.370, 
which limited the number of requests 
for admissions. 

Rule 1.351. The proposed amend- 
ment specifies that Rule 1.351 is the 
exclusive means to. obtain 
nondeposition discovery from 
nonparties and permits the court to 
resolve objections to such discovery. 

Rule 1.820. The proposed amend- 
ment allows, under certain circum- 
stances, parties with third-party 
claims in arbitration to pursue such 
claims in circuit court. 

Proposed changes to the Uniform 
Statewide Guidelines for the Taxa- 
tion of Costs in civil cases were filed 
in 2004. This year, the subcommit- 
tee responded to comments from 
members of the Bar. Oral argument 
on the proposed changes was sched- 
uled for May 5, 2005, before the Su- 
preme Court. Dan Bean, who is no 
longer on the committee, has contin- 
ued to provide excellent assistance 
on this issue. 

The committee also reviewed and 
modified its internal operating pro- 
cedures and rules. The main goals of 
the revisions were to: 1) enable 
quicker responses to time-sensitive 
issues such as legislative changes 
and Supreme Court requests; 2) en- 
courage every committee member to 
actively serve on at least one subcom- 
mittee or participate in one special 
project; and 3) promote more efficient 
functioning of subcommittees so that 
issues are extensively researched 
and debated before a subcommittee 
recommends action by the full com- 
mittee. Donnie McKenzie has led this 
important subcommittee. 

It has been an honor to serve as 
chair of the committee. I thank vice 
chairs Judge Kevin Carey, Courtney 


44 THE FLORIDA BAR JOURNAL/JUNE 2005 


Kneece Grimm, and Adrienne 
Frischberg Promoff, who provided 
valuable assistance and advice. I 
would also like to express apprecia- 
tion to all subcommittee chairs for 
their diligent work and for keeping 
the myriad projects on track. I am es- 
pecially grateful for Bar staff attor- 
ney/liaison Madelon Horwich for her 
continued excellent assistance to this 
committee. 

Rosert N. CLARKE, JR., Chair 


Clients’ Security Fund 

The Clients’ Security Fund was es- 
tablished to reimburse those clients 
of an attorney who have suffered a 
loss of their money as a result of 
“misappropriation, embezzlement, 
or other wrongful taking or conver- 
sion by a member of The Florida 
Bar.” The maximum award on any 
claim is $50,000. The committee is 
made up of 24 attorneys appointed 
from all geographic regions of 
Florida by the Bar’s president. The 
committee meets three times during 
the year, typically in February, June, 
and October. 

Claims are assigned to committee 
members in the same county or geo- 
graphic region as the attorney who 
is the subject of the investigation. 
The committee attorney reviews the 
claim application, all backup docu- 
ments and, if necessary, contacts the 
claimant, the accused attorney, and 
other individuals who may have 
knowledge concerning the claim. The 
investigation may include the review 
of all relevant court and public 
records. The member prepares a writ- 
ten report with a recommendation to 
either approve or deny the claim. The 
recommendation is presented to the 
full committee at its next meeting. 
The committee’s action is then for- 
warded to the Board of Governors for 
review. 

The committee is authorized to pay 
claims up to $10,000, unless within 
14 days from the date of assignment 
for review, the reviewing board mem- 
ber recommends to CSF staff the 
claim be placed on the next available 
board agenda. On all awards in ex- 
cess of $10,000, the committee’s rec- 
ommendation goes to the Board of 
Governors for final action. 
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The most common claims are 
those for attorneys’ fees for legal 
services that were never rendered. 
Under the rules regulating the CSF, 
The Florida Bar is limited to reim- 
bursement of $2,500 for claims in- 
volving unearned fees. 

The fund is financed by $20 of every 
Bar member’s annual dues. The CSF 
has over $1.4 million budgeted for FY 
03-04 to pay claims. See Ch. 7, Rules 
Regulating The Florida Bar. 

The CSF is assisted by the invalu- 
able efforts of Suzanne Dunn, CSF co- 
ordinator, Michael A. Tartaglia, direc- 
tor, programs division, and Andrea 
Vanstone, CSF clerk. 

Too often, the image of the entire 
legal profession is tarnished by the 
acts of a few members. The work of 
the committee is one way to improve 
the public opinion of the legal sys- 
tem and restore its shine. Members 
of the committee find satisfaction in 
serving on this committee and mak- 
ing this restoration possible. 

Bruce M. Situ, Chair 


Code and Rules of Evidence 

The Code and Rules of Evidence 
Committee of The Florida Bar, a 
standing Bar rules committee, differs 
from the other rules committees of 
the Bar because of the hybrid nature 
of the Florida Evidence Code. In es- 
sence, the Evidence Code is composed 
of statutory provisions adopted by 
the legislature and then considered 
by the Florida Supreme Court as 
rules of procedure. Consequently, the 
committee becomes involved in the leg- 
islature process. As such, the commit- 
tee may support or approve proposed 
changes to the Evidence Code, offer 
technical assistance in the drafting of 
any such legislation, or even submit 
its own proposals. However, before tak- 
ing any such action, the committee will 
seek input from other committees or 
sections and then seek approval from 
the Board of Governors. The commit- 
tee also becomes active in providing 
to the Supreme Court pros and cons 
of any proposed change to the Evi- 
dence Code. 

In the 2005 legislative session the 
committee once again opposed the 
creation of a parent-child privilege as 
set forth in Senate Bill 0080 and 


House Billi 1157. 

Since at the time of this writing the 
legislature is still in session, the com- 
mittee will respond as necessary to 
any other proposed changes. 

The committee this past year re- 
sponded to a request by the Supreme 
Court for supplemental information 
supporting an amendment to FS. 
§90.104 (2004) to no longer require 
a party to renew an objection to the 
admissibility of evidence where a de- 
finitive pretrial ruling has already 
been made. 

Also during the past year the com- 
mittee endorsed the efforts of the 
Real Property, Probate and Trust 
Law Section to repeal the dead 
person’s (dead man’s) statute. 

The Advanced Evidence Seminar 
which is generally presented in the 
spring has been tentatively sched- 
uled for October in Orlando. This 
seminar has been organized by Jim 
Skuthan and we acknowledge and 
appreciate all of his efforts. 

Thanks are due to all of the com- 
mittee members who have volun- 
teered and worked diligently on the 
various subcommittees. A special 
thanks to the members of the Fast 
Track Committee, Michael Dickey, 
Thomas Barber, Alfred J. Saikali, 
Aubrey Rudd, Judge Shelly Kravitz, 
Kathleen T. Hessinger, and Wayne 
Hogan, who have been able to meet 
on a moment’s notice. Thanks also to 
the vice chairs, Judge Dedee S. 
Costello, Aubrey Rudd, board liaison 
Murray Silverstein, and to our sec- 
retary, Al Saikali. 

Our committee could not function 
without the skill, knowledge, and as- 
sistance of our Bar liaison, Ann 
Chittenden, who can never be 
thanked enough. 

My thanks to all of the committee 
members who have dedicated their 
time to this committee and to The 
Florida Bar. 

PHILLIP J. JONES, Chair 


Construction Law Certification 
In its inaugural year, the Construc- 
tion Law Certification Committee got 
off to a solid start due entirely to the 
industry of its nine members, and 
The Florida Bar staff liaison, 
Mustafa Mahdi. This committee was 


charged with developing construction 
law certification committee policies, 
specifications for the application and 
administration of the examination 
for Florida Bar members seeking cer- 
tification in this newly designated 
area of specialty. One hundred nine- 
teen applications were received and 
115 finalized for the first examina- 
tion to be administered on May 21, 
2005, with the expectation of an- 
nouncing the first class of certified 
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construction lawyers August 1, 2005. 

As part of the process, the members 
of the committee underwent the edu- 
cational process of learning how to 
best compose and grade an exam that 
will consist of essay and multiple 
choice questions in the multitiered 
area of construction law. Dr. Sue Legg, 
who specializes in the administering 
of exams, assisted in training the com- 
mittee, most of whom were new to the 
process of creating a written exami- 
nation. 

Board certification in construc- 
tion law is unique because it ap- 
plies to Florida Bar members 
whether or not they primarily focus 
on a transactional practice, or in- 
stead are primarily involved in liti- 
gation. For this reason, the commit- 
tee spent extra time insuring that 
the application process and exami- 
nation was balanced to favor nei- 
ther type of practice. 

I thank the energetic members of 
the committee for their work this 
year. 

KimBerLy A. Asupy, Chair 


Consumer Protection Law 

During the several years of its ex- 
istence, the Consumer Protection 
Law Committee has focused on 
studying Florida consumer protec- 
tion laws, helping strengthening 
them when necessary and consider- 
ing means whereby the consumer 
public and the Bar will become bet- 
ter informed about the laws that pro- 
tect them. During the 2004-05 Bar 
year, the committee assumed the 
task of developing a more defined 
mission statement which will articu- 
late the role of the committee in pro- 
viding inter alia advocacy training 
and statements of position concern- 
ing pending or proposed legislation. 
A subcommittee was created by the 
committee to assist in developing a 
mission statement. It is believed that 
by the end of the current Bar year, a 
mission statement will be approved 
by the committee for publication. 

As in past years, the committee has 
continued its support of the Florida 
Call-A-Law Program. This program 
was started in 1990 and is a collec- 
tion of 65 recorded audio messages 
and written scripts on a variety of 


basic legal topics of interest to the 
general public, including criminal 
law, family law, landlord/tenant, and 
civil rights topics. Each message is 
two to three minutes in length. The 
public and members of the Bar may 
access the voice messages with a 
pushbutton telephone by dialing 
(850) 561-1200, or may access the 
written scripts via the Bar Web site. 
The committee is currently updat- 
ing the content of the public mes- 
sages and is developing Spanish and 
Creole versions of the program. The 
committee anticipates that the pro- 
cess of updating and enhancing the 
program will be completed by the 
end of 2005. 

The committee has been actively 
working on providing quality CLE 
presentations for the members of the 
Bar. At the upcoming June annual 
meeting, the committee intends to 
present a comprehensive seminar 
concerning current consumer lending 
issues, entitled Addressing Predatory 
Lending Abuse: Protecting Florida 
Families and Businesses through 
Litigation and Legislative Chal- 
lenges. The committee anticipates 
that nationally known litigation at- 
torneys and experts on consumer fi- 
nance law will speak at the seminar. 
Additionally, the committee is cur- 
rently exploring the development of 
an annual symposium dedicated to 
Florida consumer law issues. The 
committee is working with the fac- 
ulty of several Florida law schools to 
develop a curriculum and speaker 
roster. The goal is to make the sym- 
posium an annual event which will 
attract both novices and experienced 
consumer law attorneys. 

The committee is also involved in 
providing the public with informa- 
tion concerning their rights under 
the various state and federal con- 
sumer protection laws. Toward this 
end, the committee is in the process 
of working with the AARP Founda- 
tion Litigation Project in its Volun- 
teer Lawyer Review Program. The 
project provides a panel of volunteer 
lawyers in the state of Florida that 
provides guidance to seniors with re- 
spect to various consumer law is- 
sues. Members of the Bar are en- 
couraged to contact the project if 
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interested at 202-434-2060. 
Rosert W. Murpny, Chair 


Continuing Legal Education 

The main purposes of the Continu- 
ing Legal Education Committee are 
to recommend and carry out the poli- 
cies adopted by the Board of Gover- 
nors of The Florida Bar in meeting 
the board’s general policy of “provid- 
ing its members with continuing le- 
gal education opportunities, which 
include courses, course materials, 
workshops, seminars, publications, 
video and audio tapes and computer 
software.” 

During this past Bar year, begin- 
ning with a retreat in Ponte Vedra 
Beach on October 8 and 9, the com- 
mittee determined that it was time 
to conduct a major review of its poli- 
cies and procedures as adopted by the 
Board of Governors. At the retreat, 
the members of the committee famil- 
iarized themselves with the history 
of the committee and thoroughly re- 
viewed the policies and regulations 
relating to the creation and operation 
of the committee and continuing le- 
gal education in Florida. This was the 
first time in more than 10 years that 
the committee conducted such an ex- 
tensive review. From this thorough 
review came a number of revisions 
that have been submitted to The 
Florida Bar Board of Governors for 
consideration and approval. 

The committee also reviewed and 
updated its three-year master plan 
to include important issues such as 
encouraging sections, committees, 
and divisions to select speakers who 
are both knowledgeable in a subject 
area and reflect the diversity of the 
legal community. 

Evert L. Simmons, Chair 


Criminal Law Certification 

The Criminal Law Certification 
Committee has had another exciting 
and challenging year. There are cur- 
rently 385 board certified criminal 
attorneys. Of these, 323 are certified 
as criminal trial specialists and 62 
are certified as criminal appellate 
specialists. The committee is charged 
with the responsibility of administer- 
ing and applying the certification 
rules and policies for both criminal 


trial law and criminal appellate law. 
As in past years, the committee’s 
major activities have been reviewing 
files of new applicants, drafting ques- 
tions for the annual examination, 
grading the examination questions, 
and reviewing files of applicants for 
recertification. In addition to these 
major activities, the committee has 
also undergone the daunting task of 
reviewing and revising the standing 
committee policies, as well as propos- 
ing rule changes to the Board of Le- 
gal Specialization and Education. 

This year the committee continued 
to balance the need for well-qualified 
attorneys to become and remain board 
certified with the need to maintain 
the high standards expected of board 
certified criminal trial and appellate 
attorneys. Thirty-nine applicants ap- 
plied for criminal trial certification 
and two applicants applied for crimi- 
nal appellate certification this year. 
After a lengthy review process, the 
committee approved 40 new appli- 
cants to sit for the May 2005 exami- 
nation. The committee also reviewed 
the files of 68 recertification appli- 
cants for 2005. Of these, 62 have been 
approved for recertification and four 
are still pending review. 

In assessing the files of new and 
recertification applicants, the com- 
mittee devotes a substantial amount 
of time and energy to the peer review 
process. Peer references are obtained 
and evaluated for each applicant. If, 
taken as a whole, the references raise 
questions about the applicant’s pro- 
fessionalism, often the committee 
will hold the file and solicit addi- 
tional references from peers, includ- 
ing judges before whom the applicant 
has practiced. When it is determined 
that enough information has been 
collected to evaluate the applicant 
fairly, the committee votes to accept 
or reject the applicant. 

Applicants are also evaluated to 
determine whether they meet the 
board certification requirement of 
substantial involvement in criminal 
trial or appellate law. Questions of- 
ten arise with this requirement. For 
example, this year several applicants 
who have been litigating cases un- 
der the Jimmy Ryce Act, which au- 
thorizes the involuntary commit- 


ment of sexual predators, inquired as 
to whether the cases would be con- 
sidered for the purpose of meeting 
the substantial involvement require- 
ment. Given the quasi-criminal na- 
ture of the Jimmy Ryce Act and be- 
cause of the recurring nature of the 
issue, the committee voted to approve 
an amendment to the standing com- 
mittee policies, setting out a specific 
formula for including Jimmy Ryce 


Act cases to satisfy the substantial 
involvement requirement. 

As in past years, the committee has 
also spent considerable time dis- 
cussing the differences (and the 
problems associated with those dif- 
ferences) in practicing criminal 
law in state court versus federal 
court. A subcommittee was ap- 
pointed to investigate this issue. 
Hopefully, by early next year, the 
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committee will be in an informed 
position to make any recommenda- 
tions to the Board of Legal Special- 
ization and Education. 

This year, all committee members 
have participated in drafting new 
questions for the 2005 examination. 
The trial examination consists of five 
essay questions and 50 multiple 
choice questions. The appellate ex- 
amination consists of the same five 
essay questions, but different mul- 
tiple choice questions geared toward 
the appellate practitioner. 

The committee extends its grati- 
tude and appreciation to all those 
Bar members, especially members of 
the judiciary, who have taken the 
time to complete the peer reference 
forms on behalf of the applicants this 
year. Your continued participation in 
the board certification process is 
critical in ensuring that applicants 
become board certified. The commit- 
tee also extends its sincere gratitude 
to its Bar liaison, Linda Cook, whose 
commitment, experience, enthusias- 
tic support, and guidance have been 
invaluable throughout the year. 
Craic L. Crawrorp, Chair 


Federal Court Practice 

Each year, the Federal Court Prac- 
tice Committee embarks on its mis- 
sion to serve as the Bar’s liaison to 
the federal courts, the standing com- 
mittees of the Federal Judicial Con- 
ference, chapters of the Federal Bar 
Association in Florida, and those 
committees of The Florida Bar inter- 
ested in federal practice, to publish 
the Florida Federal Court Practice 
Manual and to plan and host the 
annual Federal Judicial Roundtable. 
With the planning for the annual 
Federal Roundtable Program to be 
held on June 23 at the Bar Meetings 
in Orlando in its final stages, I am 
pleased on behalf of the committee 
to report that this year’s mission is 
nearing successful completion. Pub- 
lishing the manual and planning for 
the roundtable in particular require 
tremendous commitment and indi- 
vidual effort on the part of all com- 
mittee members. I thank each and 
every member of the committee who 
has participated in ensuring that this 
year’s roundtable program will pro- 


vide a unique setting in which prac- 
titioners and the judiciary candidly 
can discuss efforts to improve and 
promote the fair and efficient admin- 
istration of justice in federal court. 

This year’s roundtable will include 
a keynote presentation on federal 
sentencing guidelines post-Booker by 
special guest speaker, Judge G. Tho- 
mas Eisele, Eastern District of Ar- 
kansas, who also will join Judge 
Patricia C. Fawsett, Judge Donald L. 
Graham, and Robert A. Rush in a 
keynote panel discussion on the van- 
ishing trial to be moderated by Brian 
F. Spector. As always, the program 
will offer federal practitioners the op- 
portunity to engage in candid discus- 
sion with members of the federal ju- 
diciary during its signature 
roundtable program. We are pleased 
that thus far 20 members of the ju- 
diciary have agreed to participate in 
this year’s program. 

To further promote fair and effi- 
cient administration of justice in fed- 
eral court, the committee this year 
has had the privilege of working as 
well with the Planning Committee of 
the 11th Circuit Judicial Conference 
chaired by Judge Patricia A. Seitz. At 
the urging of Chief Judge 
Edmondson, the 2005 11th Circuit 
Judicial Conference, May 12-14 in 
Hollywood, included for the first time 
a plenary panel discussion on Effec- 
tive Case Management in Federal 
Court: A View from the Bench and 
the Bar to be followed by state 
breakout meetings. The state meet- 
ings will take place in the roundtable 
setting in a similar effort to permit 
attending practitioners and federal 
judges to discuss and develop practi- 
cal solutions to issues raised at the 
conference. Immediately following 
the state meetings, the state chairs 
for the conference will present re- 
ports to the chief judge regarding rec- 
ommendations for improving man- 
agement of federal court cases. 

As our year of service ends, I thank 
my vice chairs, Ryan Barack, Robert 
Telfer, and Paul Penichet for their 
hard work, enthusiastic support, and 
tireless commitment. I also want to 
recognize members Barbara Junge, 
Daniela Friedman, and Tina 
Talarchyk for their incredible spirit 
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and commitment to service of the 
Bar. Particular thanks must be ex- 
tended as well to Judge Jose 
Martinez for his continuing support. 
A final thanks as always to our Bar 
liaison, Gerry Rose, and to Connie 
Stewart, with whom it has been such 
a pleasure to serve. 

EILEEN L. Parsons, Chair 


immigration and Nationality 
Law Certification 

The Immigration and Nationality 
Law Certification Committee is re- 
sponsible for certifying attorneys 
who practice in the field of immigra- 
tion and nationality. While all Ameri- 
cans’ lives have changed since 9/11, 
probably no aspect of law has been 
more impacted by 9/11 than the prac- 
tice of immigration law. Along with 
heightened security at our borders 
and airports came the dismantling of 
legacy Immigration and Naturaliza- 
tion Service, into three new agencies 
within the newly formed Department 
of Homeland Security. This has re- 
sulted for the most part in tougher 
adjudications and longer delays in re- 
viewing and approving applications. 
Our area of law is particularly com- 
plex because it is constantly chang- 
ing, not only because of legislation, 
but also due to historical changes 
worldwide, including wars, natural 
disasters, and agreements with for- 
eign countries. 

Certification in our field was ap- 
proved by The Florida Bar in 1994. 
We currently have 50 attorneys cer- 
tified in our area of speciality. 

In March 2005, this committee 
gave the 11th examination. Seven at- 
torneys sat for examination. In early 
April, we completed the grading of 
the examination. 

Our committee has worked hard 
and diligently in reviewing applica- 
tions and preparing a certification ex- 
amination. Since our area of law is 
constantly changing, even during the 
last week of drafting the examination 
we had to revise several questions 
and answers in response to current 
changes in the law. 

Anyone who becomes certified in 
this area should be particularly 
proud because it is such a complex 
area. We encourage those who prac- 
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tice in our area and meet the qualifi- 
cations to apply for certification. 

I personally would like to thank all 
on our committee for their diligent 
efforts and assistance. 

LourpDES Chair 


International Law Certification 

Given Florida's strategic location 
and benign climate, it was inevitable. 
And now it is in full swing: Florida 
has become a global player in the 
world economy, with its annual turn- 
over ranking 15th among the nations 
and states of the world. This expan- 
sion is more than momentary or tran- 
sitory. The Harvard Business Review 
foretold it long ago, in 1977 predicting 
Miami and Florida’s comeuppance as 
a “Global Center of Tomorrow.” 

Today, Florida has become the new 
world’s nearby, multicultured, low 
tax, stable, accessible, and welcom- 
ing international business, trade, ser- 
vices center and investment safe har- 
bor and with its continuing explosive 
growth, Florida will remain the west- 
ern hemisphere’s international busi- 
ness and investment magnet of the 
future. 

For lawyers, the vast expansion of 
trade in goods and especially ser- 
vices, in investment, in commerce 
and transactions, and in immigration 
and institutions has not been unac- 
companied by legal problems and 
challenges, and many of Florida’s 
lawyers have been thrust into the 
realm of global interconnectivity as 
an ever-growing stream of clients 
have found and engaged them. 

However, only 27 of the Bar’s 
76,056 members, which represents 
less than one percent of the Interna- 
tional Law Section’s 1,025 members, 
have taken steps to become certified 
as specialists in international law. 

In the belief that there are other 
Florida lawyers who have become 
sufficiently specialized in this broad 
area, “international law,” but have yet 
to apply to do so, the certification com- 
mittee labors on also focusing on the 
need, this past year, to recertify those 
20 individuals who became certified at 
the outset, in 1999. 

Also, with the current committee 
having only two holdover members 
from its inception (Jack Bierley and 


the undersigned who both must now 
rotate off the committee pursuant to 
standing board policies), and four 
new members this year, the focus has 
been on shedding old skin and rein- 
vigorating the examination with in- 
fusion of some fresh new questions 
which are timely. Pam Seay spurred 
this new thrust and got almost ev- 
eryone into a mode of producing new 
material. 

In-person meetings have made for 
dynamic exchanges. I know as a vet- 
eran of many conference calls that 
face-to-face meetings are to be rec- 
ommended for any committee’s 
energization. During these meetings, 
the committee reviews applications 
for initial certification as well as re- 
certification. In addition to review- 
ing the applicant’s qualifications, 
peer review is an important part of 
the application process. The integrity 
and value of board certification de- 
pends upon candid and factually ac- 
curate applicant peer review evalu- 
ations. Peer review is used to solicit 
information to assess competence in 
the specialty field and professional- 
ism in the practice of law. All indi- 
viduals who are asked to evaluate an 
applicant should respond quickly so 
the committee can make a fair and 
accurate decision on the application. 
International law will continue to 
expand its embrace of us and there 
is no question that Florida will need 
more “international lawyers” as ever 
more complex situations arise from 
Florida’s many remaining golden op- 
portunities and, thus, certification in 
this area will continue to warrant 
increasing attention. 

The purpose is two-fold: to accord 
those who have distinguished them- 
selves in the practice of international 
law a means of certifying that this is 
so, and to afford members of the pub- 
lic an enhanced means of identifying 
and finding them. 

For his service on this committee, 
throughout its lifetime to date, in- 
cluding chairing it in 2002-03, Jack 
Bierley is to be heartily commended. 
And for her always most conscien- 
tious attention and capable manage- 
ment of the committee's activities, 
Carol Vaught is also to be applauded. 

Finally, special thanks to Josh 


Marcus, who not only ably chaired 
this committee last year but simul- 
taneously chaired no less than the 
International Law Section of the 
American Bar Association. As Josh 
stated in his report last year, “The 
International Law Certification 
Committee is doing its part to ensure 
public confidence that the lawyers it 
chooses to assist in global business 
will have the qualifications necessary 
to do so.” 

GerorGE C.J. Moore, Chair 


Journal and News 
Editorial Board 

The quality of feature articles in 
the Bar Journal is ensured by this 
board of editors, which reviews all 
submissions for publication consid- 
eration. The board strives to provide 
to members those articles that edu- 
cate and inform; however, originality, 
significance of topic, thoroughness of 
analysis, clarity, and organization are 
critical to publication acceptance. Of 
course, the quality of our publication 
ultimately depends on the authors 
who submit articles for publication, 
and we appreciate and encourage the 
continued submission of thoughtful 
articles. 

The board honored two authors in 
June 2004 with its 2003 Florida Bar 
Journal Excellence in Writing Award: 
Mark R. Osherow and John T. 
Kolinski. “Counsel Beware: Consid- 
erations Before Implementing 
Florida’s Civil Theft Statute” by Mr. 
Osherow and “Gore, Cooper Indus- 
tries, and State Farm v. Campbell — 
Game, Set, and Match for Exorbitant 
Punitive Damage Awards” by Mr. 
Kolinski were selected from all pub- 
lished articles during the previous 
year as having exceptional merit. 

The editorial board solicits mem- 
bers’ submissions for publication con- 
sideration. In addition to the recog- 
nition of your peers, publication can 
result in CLE credit and posting of 
the article on the Bar’s Web site, 
Westlaw, and LexisNexis, as well as 
making excellent resume-fodder. 

A committee of the editorial board 
has studied the scope and function 
of its policies this year and will make 
its report regarding revision at the 
annual meeting. Primarily the group 
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Publication in the Bar Journal can result in 
CLE credit and posting of the article on 
the Bar’s Web site, Westlaw, and 
LexisNexis, as well as making 
excellent resume-fodder. 


has reviewed the manuscript page 
limitations for a special issue. The 
committee is looking at this particu- 
lar guideline in order to comply with 
the Budget Committee’s request to 
reduce the number of Bar Journal 
printed pages. Serving with me on 
the committee are David Cannella, 
Robert Downie, Annette Escobar, 
David Federbush, and Julia Luyster. 

At our June meeting, editor 
Cheryle Dodd presented Steve Lesser 
the Deborah M. Smoot Memorial 
Editor’s Award for his outstanding 
service to the board during his term 
on the board. Mr. Lesser is a former 
chair of the editorial board as well 
as coordinator of several of its writ- 
ing seminars. Additionally, he was a 
dedicated reviewer and supplied 
valuable support for the publications. 

Although the board’s work prima- 
rily is directed to the Bar Journal, it 
also oversees the mission of the 
twice-monthly Bar News, which 
serves as the primary source of news 
about our Bar, legislation, official 
notice of any changes to court rules 
or the Rules Regulating The Florida 
Bar, and other current legal issues. 
The classified ads in the Bar News 
provide one of the most comprehen- 
sive resources for employment oppor- 
tunities in the state. This year, the 
Bar News staff has initiated an RSS 
feed to provide timely news to its 
subscribers, in addition to Web site 
postings. 

The 2004 annual membership di- 
rectory for the first time was printed 
without its center section of such in- 
formation as the courts, Bar sections 
and committees, state and federal 
government offices, and legal aid of- 
fices. Members are being encouraged 
to use the Web site, www.flabar.org, 
for the most current data. The format 
in which some of this information is 


provided will change when the new 
design of the Web site is launched, 
perhaps as early as this month. I urge 
all Bar members to use the Web site 
when seeking any information re- 
garding The Florida Bar and any 
other legal links. As with the revi- 
sions discussed above, this is a bud- 
getary issue that we had to imple- 
ment. 

The Bar’s official publications are 
invaluable to our members. Both con- 
tinue to be in the top 10 “hits” by visi- 
tors to the Bar’s Web site. I am privi- 
leged to have served as chair of the 
Journal and News Editorial Board 
and I thank the other members of 
this dedicated group, and the Bar 
staff, for their involvement in produc- 
ing these quality publications. 
Davi R. Casserty, Chair 


Judicial Administration 
and Evaluation 

The 2004-05 year became an orga- 
nizational year for the newly consti- 
tuted Judicial Administration and 
Evaluation Committee. This commit- 
tee consists of the former Judicial 
Evaluation Committee and Judicial 
Administration, Selection and Ten- 
ure Committee. Due to hurricane dis- 
ruption, the committee met only 
twice, those meetings taking place at 
The Florida Bar Midyear Meeting in 
January 2005 and the Bar’s annual 
meeting in June. 

The primary agenda item for con- 
sideration at the January meeting 
was prioritization of concerns and 
projects that the committee would 
undertake in the future. The commit- 
tee reached a consensus that some 
tweaking of the evaluation process 
for trial judges could well be in or- 
der. In January, the committee deter- 
mined to focus on two items. 

The first item involves looking at 
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methods by which judicial evaluation 
surveys are made available, includ- 
ing the number of judges who are 
participating in the survey process, 
the form of the surveys, and the 
threshold for distribution of surveys. 
A subcommittee chaired by Judge 
Morris Silberman was appointed to 
pursue this project. The committee 
has previously received input from 
Judge Becky Titus and Judge Rick 
DeFuria, who are enthusiastic about 
expanding the availability of judicial 
evaluation. The committee also has 
received positive comments from 
committee member Judge John Kest, 
who is personally having good results 
with his own judicial surveys in the 
Ninth Circuit. Judge Kest has made 
very helpful suggestions to Judge 
Silberman’s subcommittee. 

The second issue upon which the 
committee reached consensus is the 
possibility of utilizing a method of 
electronic-based evaluation. Com- 
mittee members raised questions 
concerning confidentiality and other 
issues. Tom Warner has agreed to 
chair a subcommittee to move for- 
ward with recommendations on this 
project. Mr. Warner’s subcommittee 
is charged to look at the question of 
whether a change to electronic sur- 
veying would improve the quantity 
of responses and whether confiden- 
tiality can be guaranteed. 

The committee expects to begin the 
job of policy formulation at the an- 
nual meeting in June and to continue 
that effort into coming years. Al- 
though the judicial administration 
side of the committee has not been 
particularly active during the past 
year, the committee welcomes input 
from interested Bar members. 
JUDGE CHARLES J. KAHN, JR., Chair 


Judicial Nominating 
Procedures 
The Judicial Nominating Proce- 
dures Committee has been actively 
involved this year in the following 
projects: the JNC Application Review, 
a Needs Assessment Form, JNC 
Training for Commissioners, and 
Recording JNC Judicial Interviews. 
JNC Application Review: Input was 
solicited and received from commis- 
sioners regarding the possible revi- 
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sion of the current judicial applica- 
tion form. Suggestions were received 
with regard to providing specific time 
frames on certain questions, privacy 
issues (marital status and children’s 
information), community service, and 
arrest records. All suggestions were 
incorporated and a redline version 
will be reviewed by the committee. 

Needs Assessment Form: This form 
was developed to send to all JNC 
commissioners to obtain their input 
on what topics they would like to 
have addressed at future JNC train- 
ing sessions. We hope to distribute 
the form to commissioners at all fu- 
ture training sessions. 

JNC Training: The training was 
held in Tampa at the Hillsborough 
County Courthouse on October 15, 
2004. Featured speakers included 
Rocky Rodriguez, general counsel to 
the governor, who spoke with regard 
to the governor’s philosophy on mak- 
ing judicial appointments; Supreme 
Court Justice Peggy Quince, who 
spoke on judicial independence; 
County Judge Michael Raiden, who 
spoke on Canon 7 issues; Florida Bar 
President-elect Hank Coxe, who 
spoke on behalf of The Florida Bar; 
Deputy Attorney General John 
Carassas, who spoke on sunshine 
laws and public record issues; Labor 
attorney Richard McCrea, Jr., who 
spoke on interviewing techniques; 
and Phil Claypool, general counsel 
for the Ethics Commission, who 
spoke on ethics laws. The program 
also included two panel discussions, 
one on the entire judicial selection 
process and the other featuring a 
mock judicial interview. 

We hope to include a commission 
chair’s training session and more 
specialized training on proper inter- 
viewing techniques in future educa- 
tional programs. 

Recording of JNC Judicial Inter- 
views: This topic came up as a result 
of some controversy in a circuit JNC 
involving alleged inappropriate ques- 
tions being asked during judicial in- 
terviews. The Board of Governors 
requested input from our committee 
on this topic, and also requested the 
committee draft a “rule amendment” 
that provides for the mandatory re- 
cording of all judicial applicant in- 


terviews. A member of the Board of 
Governors indicated that a court re- 
porting service had volunteered to 
perform the recording on a pro bono 
basis. After considerable discussion 
and debate, the JNPC drafted a pro- 
posed rule amendment, as requested, 
and forwarded the draft rule to the 
board with a recap of the committee’s 
discussions as to the pros and cons 
of such a rule. 

The committee consensus was that 
such a “rule” was not necessary to 
accomplish the recording of the in- 
terviews, as the current rules provide 
that the interviews are open to the 
public and do not prohibit their re- 
cording. The committee noted that 
the avowed purpose of the rule pro- 
posal, to discourage “inappropriate” 
questions by commissioners, will not 
necessarily be achieved by recording 
the interviews. The committee also 
expressed concern with regard to 
potential unintended consequences 
of mandating the recording of inter- 
views by “pro bono” court reporters. 
Specifically, the committee was con- 
cerned with what procedures a JNC 
should follow if a pro bono court re- 
porter appeared late, or not at all. 
The rescheduling of interviews un- 
der such circumstances would not 
appear to be either practical or ap- 
propriate, considering the time con- 
straints under which JNCs currently 
operate. 

The absence of a dedicated fund- 
ing source for any associated ex- 
penses was also a significant concern 
of the committee. While pro bono ser- 
vices may currently be available, 
there is no guarantee that JNCs will 
be able to secure such services, on a 
pro bono basis, in the future. Thus, 
another unintended consequence of 
mandated court reporting would be 
the issue of who would be responsible 
for costs associated with the record- 
ing of interviews. Because the com- 
mittee was unable to identify any 
willing funding source, and inasmuch 
as the Board of Governors requested 
the proposed rule, the committee in- 
cluded in its draft a proviso that The 
Florida Bar would be responsible for 
such costs. 

The committee noted that at least 
one circuit JNC has adopted a local 


procedure whereby it records appli- 
cant interviews, utilizing pro bono 
court reporter services. That JNC has 
reported favorable results from its 
experience. 

The committee concluded that 
while the recording of interviews may 
indeed serve a useful and beneficial 
purpose, there was no need for a rule 
change. The JNPC was also in agree- 
ment that that regardless of whether 
a recording rule or policy is ulti- 
mately adopted, the subject of inter- 
viewing techniques and inappropri- 
ate questioning should continue to be 
addressed and emphasized in the 
training and education offered to 
commissioners. 

The committee continues to work 
with the governor’s office in assist- 
ing with the program development 
and annual training of all JNC com- 
missioners. We will continue to make 
recommendations for improving the 
judicial nominating process when 
needed. We extend our gratitude to 
all of the sitting JNC commissioners 
for their dedication to public service 
and commitment to a fair and impar- 
tial judiciary. 

MANUEL MENENDEZ, JR., Chair 


Juvenile Court Rules 

The Juvenile Court Rules Commit- 
tee is divided into two subcommit- 
tees, one dealing with juvenile delin- 
quency issues (primarily FS. Ch. 985) 
and one dealing with juvenile depen- 
dency issues (primarily FS. Ch. 39). 
The committee started the current 
Bar year with a substantial amount 
of work, as a result of the Supreme 
Court’s request that all rules commit- 
tees “fast track” any changes neces- 
sitated by the 2004 legislature. Pur- 
suant to this request of the court, the 
committee proposed amending three 
rules and two forms pursuant to the 
2004 Florida Legislature’s amend- 
ment of various Florida statutes. On 
March 3, 2005, the court issued its 
opinion (SC04-1653) amending the 
rules and forms as proposed by the 
committee. That is, the court 
amended Rule 8.041, Witness Atten- 
dance and Subpoenas, and Rule 
8.225, Process, Diligent Searches and 
Service of Pleadings and Papers to 
provide that issuance of subpoenas 
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shall be as provided in the Florida 
Rules of Civil Procedure. The court 
also amended Rule 8.415, Judicial 
Review of Dependency Cases, to cre- 
ate new subdivision (f)(4), to set forth 
a provision for the court to use to find 
the Department of Children and 
Family Services to be in contempt for 
failure to comply with specified and 
time-sensitive case plan obligations, 
particularly as to providing indepen- 
dent living services. 

The court also amended Form 
8.929, Detention Order, and Form 
8.947 to incorporate provisions gov- 
erning the cost of supervision and 
care to be assessed against parents 
of children detained or disposed into 
the custody of or under the supervi- 
sion of the Department of Juvenile 
Justice. 

The committee had previously sub- 
mitted its biennial report of proposed 
rule changes during the 2003-04 Bar 
year, which remained pending with 
the court at the start of the current 
year. On January 27, 2005, the court 
issued its opinion (Case SC04-97) 
adopting almost all the rules 
committee’s numerous amendments 
as proposed. However, the court de- 
clined to adopt proposed changes to 
Rule 8.165, Providing Counsel to 
Parties. This proposal was recom- 
mended unanimously by The Florida 
Bar Commission on the Legal Needs 
of Children, and would require that 
a juvenile accused of committing a 
delinquent act be given a meaning- 
ful opportunity to confer with an at- 
torney before waiving counsel in a de- 
linquency proceeding, that any 
waiver of counsel must be in writing, 
and that the written waiver of coun- 
sel be submitted to the court in the 
presence of a parent, legal guardian, 
responsible adult relative, or an at- 
torney who had conferred with the 
child. While the court believes that 
consultation with an attorney prior 
to waiving counsel would be an im- 
portant additional safeguard to pro- 
tect a juvenile’s constitutional right 
to counsel, the court was mindful of 
the potential financial impact of this 
requirement, and declined to adopt 
the proposal. The court did urge the 
legislature to consider the 
commission’s recommendations, as 


well as urging this practice to be in- 
stituted on a voluntary basis in those 
jurisdictions in which it is not cur- 
rently done. Legislation that would 
implement the committee’s proposal 
is pending before the 2005 legislature 
as this report goes to press. 

As an internal matter, this year the 
rules committee worked on, and 
adopted, an extensive revision to its 
internal operating procedures. Sig- 
nificant changes include the elimina- 
tion of voting by proxy; and a two- 
pronged voting requirement, with the 
committee voting once in concept to 
adopt a proposal, and voting final ap- 
proval of the text of the proposal. 

The chair thanks the committee’s 
vice chairs and members for their 
dedicated and diligent work to fur- 
ther juvenile justice in Florida’s 
courts. The chair especially thanks 
the committee’s program administra- 
tor, Ellen Sloyer, for her dedication 
to this committee, and for keeping 
the chair on track throughout the 
year. 

DesoraH A. Scurotu, Chair 


Law-related Education 

As Florida Bar President Kelly 
Overstreet Johnson recently noted, 
“This is a critical time for Americans 
to recognize the vital role of the judi- 
ciary in maintaining the rule of law 
and the importance of the separation 
of powers among the three branches 
of government.”’ The Law-related 
Education Committee is helping 
young Americans learn more about 
the judicial system and its interac- 
tion with the executive and legisla- 
tive branches of our government. Our 
committee also assists lawyers and 
judges with entertaining and infor- 
mative classroom presentations. 

At the 2005 Annual Meeting of The 
Florida Bar, our committee will spon- 
sor No More Talking Heads: How to 
Deliver Engaging Law-Related Pre- 
sentations. This seminar, presented 
by Florida Supreme Court Justice R. 
Fred Lewis and Florida Law-related 
Education Association (FLREA) Ex- 
ecutive Director Annette Boyd Pitts, 
will showcase new lessons and activi- 
ties appropriate for people of all ages 
interested in learning more about our 
system of justice. Attorneys can earn 
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CLE credit while learning new and 
effective methods of talking to vari- 
ous groups about legal concepts. The 
committee is also developing other 
new programs, including one de- 
signed around The Florida Bar’s Le- 
gal Guide for New Adults and an- 
other incorporating movies with legal 
themes. Individual committee mem- 
bers also exchange ideas about law- 
related education opportunities and 
activities in their own communities. 
As in years past, members of the 
committee have assisted FLREA 
with its ongoing programs, including 
the Mock Trial Competition and We 
the People mock congressional hear- 
ing. Committee members were also 
busy with Law Week activities, pro- 
moting the theme “The American 
Jury: We the People in Action.” 
With a majority of Florida school 
districts not offering an American 
Government class until the 12th 
grade, and only 13 districts offering 
a civics course at any time in middle 
or high school,? we as members of the 
Bar bear a greater burden in educat- 
ing citizens about the legal system. 
The committee is ready to assist law- 
yers and judges in working with our 
educators to ensure that students 
learn about the principles that guide 
our state and nation. 
Sonya HarrRELL HoENeErR, Chair 


‘Statement of Kelly Overstreet 
Johnson, President of the Florida Bar, 
“Bar President Denounces Attacks on 
Judiciary,” March 24, 2005. 

2 Florida Law-Related Education Asso- 
ciation, Civic Education Survey Report, 
Summer 2004. 


Lawyer Referral Service 

The Lawyer Referral Service Com- 
mittee had a very active and produc- 
tive year. 

The committee staff worked with 
the Bar’s Information Systems De- 
partment in refining the Lawyer Re- 
ferral Service (LRS) Online. The LRS 
Online was launched in August 2003 
and had been very successful, aver- 
aging 1382 referrals each month. 
LRS Online is available 24 hours a 
day, seven days a week. The LRS staff 
is working with the information sys- 
tems department staff to develop 
online membership application and 
reporting features. These new fea- 
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tures will enable lawyers to join the 
service online, update their areas of 
law, decrease postage costs, and keep 
referral records up-to-date. 

In 2004-05, the service experienced 
an outstanding year in terms of both 
referrals and revenues. The staff 
made over 135,700 referrals and the 
service received over $703,606 in rev- 
enue. 

The top five areas of law referred 
were family law, personal injury, real 
estate, consumer law, and labor law. 

The top five counties in which re- 
ferrals were made were Dade 
(32,647), Volusia (9,136), Polk (8,958), 
Marion (8,715), and Brevard (6,160). 

The committee continues to strive 
to create public awareness of the ser- 
vice through Yellow Pages advertis- 
ing, press releases, and membership 
awareness via the Bar News, Jour- 
nal, and The Florida Bar Web site. 

At the annual meeting in June, the 
committee will make plans to discuss 
its goals and objectives for the 2005- 
06 Bar year. 

ANTHONY SCALESE, Chair 


Legal Needs of Children 

During the 2003-04 Bar year, my 
main priority for The Florida Bar was 
to ensure that the lawyers in Florida 
were meeting the legal needs of chil- 
dren. While I was Bar president, the 
Board of Governors voted to make 
the Committee on the Legal Needs 
of Children a standing committee 
within The Florida Bar family. I was 
honored to be appointed as chair of 
the committee for 2004-05, and 
looked forward to working with so 
many like-minded attorneys and pro- 
fessionals, who have the best inter- 
ests of the children of Florida at 
heart. 

The 2004-05 Bar year got off toa 
rocky start. The committee was 
scheduled to meet at the Bar’s Gen- 
eral Meeting in Tampa on Septem- 
ber 9, 2004. Unfortunately, Mother 
Nature had other plans, not only for 
the Bar, but for the majority of the 
state of Florida. As the date of the 
meeting approached, so did Hurri- 
cane Frances. Hurricane Frances 
came ashore on the central east 
coast of Florida on September 5th 
as a Category 2 storm, crossed the 


state, went into the Gulf of Mexico, 
and then slammed into the pan- 
handle. The Bar cancelled its gen- 
eral meeting, thereby canceling the 
Legal Needs of Children committee 
meeting. 

The committee met in January at 
the Bar’s Midyear Meeting in Mi- 
ami. During the meeting, the com- 
mittee voted to endorse, in name 
only, the American Bar 
Association’s Juvenile Indigent De- 
fense Assessment for Florida. The 
committee also voted to work with 
the Department of Children and 
Families on a pilot adoption pro- 
gram called “From Foster to Fam- 
ily.” The project is still in its infancy, 
but conceptually will “assign” a fos- 
ter child to a law firm or other or- 
ganization, and the members of 
that firm or organization will reach 
out to members of the community 
to find a permanent home for the 
child. The pilot is taking place in 
various parts of the state, includ- 
ing the following counties: Orange, 
Osceola, Brevard, Seminole, Duval, 
Hernando, Citrus, Lake, Marion, 
and Sumter. 

Committee member and execu- 
tive director of the Statewide 
Guardian Ad Litem office Angela 
Orkin gave a brief report to the 
committee. She reported that the 
governor’s recommended budget 
included funding at the requested 
levels for the GAL office. 

The committee also discussed its 
legislative priorities for the 2005 leg- 
islative session. The committee dis- 
cussed the amendments to the 
Florida Rules of Juvenile Procedure, 
which had been filed with the Su- 
preme Court of Florida. Specifically, 
they discussed Rule 8.165 re provid- 
ing counsel to parties. The requested 
amendment would have put into rule 
that all children in a delinquency 
hearing have a meaningful opportu- 
nity to speak with an attorney, be- 
fore waiving their right to legal coun- 
sel. Committee member Carlos 
Martinez told the committee that he 
was working with a representative in 
Miami on language for a bill to put 
the requested amendment language 
into Florida Statutes. The Supreme 
Court of Florida released its opinion 


re Florida Rules of Juvenile Proce- 
dure in which it deferred ruling on 
Rule 8.165 until after the 2005 legis- 
lative session. The court also urged the 
legislature to act statutorily on this 
matter. The committee met via confer- 
ence call in March and voted to recom- 
mend to the Board of Governors at its 
April meeting, to adopt the following 
legislative position as a Florida Bar 
position: Supports legislation to require 
that a child have a meaningful oppor- 


lortgage A Mistake 


Traditional methods of paying off a 
mortgage are not good—in fact; they can 
cost hundreds of thousands of dollars! 
Rather than paying the extra money on 
your mortgage, you can take that money, 
create a tax-free estate, and still pay off 
your mortgage...often in half the time! 
Our attorney education session is based 
on the best selling book, Missed 
Fortune. 


Attend our online session and 
find out how... 


“Strategies for Successful 
Equity Management” 


...Will benefit you and your family. 


You will learn how to: 
* Maximize your Mortgage interest 
write-off 

* Create a tax-free income stream 
and transfer funds to heirs tax-free 
* Have enough cash to payoff 
your mortgage in half the time 
with no additional payments!! 


We have made it convenient for 
you to learn more through the 
internet. 


Our session could help you save 

thousands a year—and possibly 

hundreds of thousands quicker 
that you ever imagined 


Tane Cabe, 
Mortgage Equity 
Management 
Specialist 

East Bay Mortgage 


4 ways to get more information! 

. On line Educational Session 
Wwww.eastbaymortgage.com 

. Free Information Booklet 

. Free Recorded Information 
888-288-3268 Ext. 9020 

. Call Our Office Toll Free 
888-558-6615 
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The Legal Needs of Children Committee is 
working with DCF on a program that will 
“assign” a foster child to a law firm or other 
organization, who will then reach out to the 
community to find the child a permanent home. 


tunity to consult with an attorney be- 
fore waiving his/her right to counsel in 
a delinquency proceeding. The Board of 
Governors concurred with the commit- 
tee recommendation. The same week 
that the board adopted the legislative 
position, Senator Wise (R-Jacksonville) 
offered a strike-all amendment to Sen- 
ate Bill 1218 which included the lan- 
guage to amend FS. §985.203 to en- 
sure that children have a meaningful 
opportunity to consult with an attorney 
before waiving their right to counsel in 
a delinquency proceeding. This lan- 
guage has yet to show up in a House 
Bill. However, now that the Bar has 
adopted the position, its legislative 
counsel will try to get the legislation 
through the process before the 2005 
session concludes. 

Although the committee’s meeting 
schedule was abbreviated, the com- 
mittee has moved closer to its goal of 
implementing all of the recommenda- 
tions put forth by the 2002 Legal 
Needs of Children Commission’s final 
report. 

I want to personally thank Paul Hill 
and Dana Wood for the outstanding 
job they do, both staffing this commit- 
tee as well as keeping the committee 
abreast of all of the legislative devel- 
opments that affect the legal needs of 
Florida’s children. 

Mites A McGrane III, chair 


LOMAS 

As I come to the end my long run- 
ning tenure as chair of the LOMAS 
Committee, I wish to thank the 
LOMAS staff and committee mem- 
bership for their dedication and ef- 
forts during the past six years. 

During 2004-05, the LOMAS pro- 
gram has continued to provide cru- 
cial member services. The program 
remains focused on achieving its mis- 
sion of providing information to 


members on subjects related to the 
efficient and effective delivery of le- 
gal services, including, but not lim- 
ited to: administrative services; cli- 
ent relations; continuing legal 
education; financial management, 
forms of organization, human re- 
sources, marketing, office facilities; 
professionalism; risk management; 
strategic planning; substantive sys- 
tems, technology, and trust account- 
ing. 

To accomplish the mission, the 
committee established four goals for 
the program. 

Goal 1: Investigate, accumulate, 
and evaluate information, technol- 
ogy, and materials to assist attorneys 
in the effective management of their 
practice, while promoting profession- 
alism in all aspects of practice and 
awareness of risk reduction proce- 
dures. 

Goal 2: Present, publish, and dis- 
seminate, in a cost-effective manner, 
information, techniques, and mate- 
rials to assist lawyers with the effec- 
tive management of their practice. 

Goal 3: Assist, upon request, indi- 
vidual lawyers and small firms in the 
evaluation and solution of their man- 
agement problems. 

Goal 4: Anticipate and advise The 
Florida Bar about perceived trends, 
problems and developments in pro- 
fessionalism and practice manage- 
ment. 

The Florida Bar staff members 
who constitute the Law Office Man- 
agement Assistance Service have be- 
tween them more than 60 years of 
law firm administration and corpo- 
rate management experience, includ- 
ing individual expertise in such di- 
verse areas as fiduciary management 
and banking, firm governance, hu- 
man resources management, and 
technology implementation and 
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training. 

The three practice management 
advisors (PMA) supported by an ad- 
ministrative assistant, annually field 
more than 10,000 telephonic and e- 
mail questions from members. PMAs 
do a mix of voluntary, disciplinary, 
and diversionary on-site consulta- 
tions across the state. In 2004-05, 
they conducted between 70 and 80 of 
these visits to private law firms, gov- 
ernmental law departments, and cor- 
porate legal departments. LOMAS 
services are available to any mem- 
ber, in-state or out, who requests 
help. In 2004, for example, LOMAS 
conducted a three-month, compre- 
hensive statewide review of the Le- 
gal Services of the Department of 
Children and Family Services. 
LOMAS PMaAs are in demand as 
speakers, with about 40 speaking 
engagements annually. In 2004-05, 
LOMAS PMAs spoke in numerous 
venues across the state, ranging from 
the YLD Practicing with Profession- 
alism seminars to local bar associa- 
tions, law schools, and other Bar 
practice section seminars. PMAs 
were featured speakers in out-of- 
state venues as well, including the 
North Carolina Bar Association, the 
Association of Legal Administrators 
in Chicago, and the ABA’s practice 
management seminars. LOMAS de- 
veloped and sponsored a technology 
seminar held at the 2004 annual 
meeting in Boca Raton, as well. 

LOMAS is committed to making 
materials readily available to the Bar 
membership. For example, in 2005, 
the LOMAS team expanded the con- 
tent of the LOMAS webpage, by add- 
ing 118 sample administrative forms 
which can be downloaded in either 
Word or WordPerfect format. 

In 1980, LOMAS was the first pro- 
gram of its kind in the nation. It is 
by virtue of the committee’s guidance 
and the ongoing and vigorous actions 
of LOMAS Director J.R. Phelps and 
his staff that The Florida Bar’s Law 
Office Management Assistance Ser- 
vice remains the role model that 20 
other states have emulated as they 
developed similar programs. Kudos 
to all of you involved with the pro- 
gram over the past 25 years. 
WALTER CRUMBLEY, Chair 
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Marital and Family 
Law Certification 

During the years that this chair 
has served the Marital and Family 
Law Certification Committee, the 
committee has been challenged in 
many areas. This year was no excep- 
tion. Problems concerning the exam, 
especially the desire of many appli- 
cants to receive sample questions 
from previous exams, were addressed 
by the committee and the concept of 
revising the standards to permit such 
a procedure and to allow a limited 
exchange of information with exam 
applicants and those attorneys tak- 
ing the certification review course 
was raised by the chair to the BLSE. 
Permitting a committee representa- 
tive to address the hundreds of at- 
torneys who attend the two-day 
marital and family law certification 
review course concerning the benefits 
of certification, the format of the 
exam, and grading methodology 
would be a wonderful promotional 
tool without in any way harming the 
integrity of the process. 

The committee also recognized 
that family law is an area subject to 
constant change each year by both 
the courts and the legislature. Con- 
sequently, the committee voted to 
eliminate the bank of previous exam 
questions and instead prepare a new 
exam each year. The committee is to 
be commended for undertaking this 
responsibility, which means substan- 
tially more work for the committee 
each year. 

In an endeavor to encourage appli- 
cants to sit for the exam, the exam 
was streamlined and shortened. 
Preparation of the exam commenced 
during the first meeting of the com- 
mittee on July 16, 2004, which the 
committee anticipated would allow 
ample time to compose questions and 
answers which would then be re- 
viewed and revised by our exam con- 
sultant Scott Rubin. 

Avery active hurricane season de- 
layed both the creation of the initial 
exam questions and the obtaining of 
information from applicants. As a 
result, the committee’s review of new 
and recertification files was some- 
what delayed. New committee mem- 
bers were paired with seasoned 


members and trained in the review 
of applications, peer review, and exam 
preparation. This mentoring shall con- 
tinue to maintain consistency and fair- 
ness throughout the review process. 

The most challenging and contro- 
versial issue facing the committee is 
unique to marital and family law. The 
Florida Supreme Court and our fam- 
ily court judges throughout the state 
have appropriately mandated that 
family lawyers work to minimize the 
disruption that divorce causes to 
families, especially children who are 
too often innocent and unprotected 
victims of divorce. This mandate 
guides the way dissolution cases are 
resolved, seeks to limit the fees gen- 
erated, and specifically sets forth the 
ethics with which family lawyers 
must practice. Justice Barbara 
Pariente has stated that for family 
law certification purposes, the “best” 
family lawyer is the problem solver 
who assists his or her client in 
achieving long-lasting solutions. This 
committee is following Justice 
Pariente’s directive. 

Many skilled, experienced family 
lawyers have heeded the call and 
worked diligently to resolve disputes 
in alternative ways to the adversarial 
litigation track. Attorneys are urging 
clients to address nonmonetary 
children’s issues with mental health 
professionals including parent coor- 
dinators, mediating financial matters 
and, eliminating written and oral at- 
tacks on the opposing party and coun- 
sel. By doing so, family lawyers are 
limiting, and in some instances have 
eliminated, their participation in evi- 
dentiary hearings. Unfortunately, the 
reward for such efforts under our 
present requirements may be the 
denial of certification or recertifica- 
tion in marital and family law due 
to an insufficient number of trials (10 
trials in the preceding five years for 
new applicants and five trials in five 
years for recertification). This 
anomaly has been examined by our 
committee and it is my intent that a 
solution be proposed to the BLSE 
next year to deal with this problem. 
The children and families we serve 
are entitled to nothing less. 

I thank the members of the com- 
mittee for their work and expendi- 


ture of time away from their practice. 
Hopefully our grading session, din- 
ner, and cocktail reception at my 
firm’s Key West location made it all 
worthwhile. The committee is grate- 
ful to our new Bar specialist Kathryn 
Cope for her efforts and to Dawna 
Bicknell, director of legal specialization 
and education, and Linda Cook for 
their continued support, counsel, ex- 
pertise, and collective sense of humor. 
Special thanks is extended to my part- 
ner Scott Rubin for his unlimited 
knowledge of substantive law and the 
procedural niceties. His unending con- 
tribution to the committee as its exam 
consultant and his unwavering sup- 
port have allowed me to accept reap- 
pointment as chair for a third year. 
Terry L. Foce., Chair 


Media & 
Communications Law 

The Media & Communications 
Law Committee provides educational 
programming for members of The 
Florida Bar and the public on a wide 
range of topics including free speech, 
access to government and court 
records, the reporter’s privilege, and 
the state and federal court systems. 
With its annual media law awards, 
the committee also plays an impor- 
tant role in relations between the Bar 
and Florida media. As in the past, the 
committee joined forces with like- 
minded organizations, including the 
First Amendment Foundation, to ex- 
pand its educational reach to broader 
audiences, and it reached out to other 
organizations in the state to commu- 
nicate the most recent developments 
regarding access to court records 
while the Florida Supreme Court’s 
Committee on Privacy and Court 
Records prepares its final recommen- 
dations to the court. The following 
summarizes the committee’s work 
during its 2004-05 term: 

The Florida Bar 15th Annual Re- 
porters’ Workshop. Neil Skene of Tal- 
lahassee chaired this year’s Report- 
ers’ Workshop sponsored by The 
Florida Bar with contributions from 
Hunton & Williams LLP, Gordon 
Hargrove & James, P.A., and Sachs 
Sax & Klein. The two-day program 
held in Tallahassee introduced 18 
new reporters in Florida to the court 
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systems, both state and federal; and 
award-winning journalists and top 
media lawyers from the state led 
seminars on how to cultivate sources, 
how to find and investigate stories, 
and how to obtain access to public 
records. Mike Glazer, chair of the 
Communications Committee, has 
dubbed the Reporters’ Workshop “the 
best Bar program that nobody knows 
about.” Once again, a highlight of the 
program was a reception and dinner 
at the Capitol with the Florida Su- 
preme Court justices. The committee 
very much appreciated Chief Justice 
Pariente’s incisive comments at the 
dinner. 

The Florida Bar Media Law 
Awards. At the Reporters’ Workshop 
dinner, Chief Justice Pariente and I 
distributed the 2004 Media Law 
Awards. Now in its 50th year, this 
awards program recognizes news 
media that have made a significant 
effort to inform the public about the 
delivery or quality of justice. Judges 
for the 2005 Media Law Awards are 
Gregory Herbert of Greenberg 
Traurig, P.A.; Linda Carol, 
Charlottesville, Virginia; Lyrissa 
Lidsky,a professor at the University 
of Florida Levin College of Law; 
Rebekah Radisch of UNC-TV, Re- 
search Triangle Park, North Caro- 
lina; and Duane Stanford of The At- 
lanta Journal-Constitution. The 
judges have begun evaluating this 
year’s entries, and the committee 
anticipates announcing this year’s 
winners by early summer with an 
awards presentation to follow in the 
fall. 

Sunshine Seminars. James B. Lake 
coordinated with the Florida First 
Amendment Foundation to produce 
these discussions of the reporter’s 
privilege and newsgathering. Judy 
Mercier, Gregory Herbert, George 
Gabel, Tim Conner, Ed Birk, David 
Snyder, Neil Skene, Gregg Thomas, 
Jim Lake, Debra Deardourff, Deanna 
Shullman, Karen Kammer, Dana 
McElroy, Rachel Fugate, Chuck 
Tobin, Lynn Carrrillo, and Casey 
Ebsary led the seminars, which took 
place in eight Florida counties. 

The Florida Bar First Amendment 
Seminar. Thomas R. Julin of Hunton 
& Williams, LLP, pulled together an- 


other outstanding panel to discuss 
the First Amendment decisions 
handed down by the U. S. Supreme 
Court during the 2004 term. With 
Tom Julin as moderator, U.S. District 
Judges John Antoon and Alberto Jor- 
dan; former chief judge of Florida’s 
Third District Court of Appeal Alan 
Schwartz; professors Lyrissa Lidsky 
of the Levin College of Law and Lili 
Levi of the University of Miami 
School of Law; and Daniel D.S. Paul, 
Richard J. Ovelmen, and I will serve 
as panelists for the seminar, sched- 
uled for June 24 at The Florida Bar’s 
Annual Meeting in Orlando. 

Reporter’s Handbook. The 
Reporter’s Handbook, available on- 
line via The Florida Bar’s Web site, 
is an up-to-date resource that pro- 
vides reporters, attorneys, and the 
general public with information re- 
garding a wide variety of topics, in- 
cluding state and federal sunshine 
laws, access to courts and court 
records, defamation, and invasion of 
privacy. The handbook also serves as 
a resource for general information on 
the courts, the Bar, and other state- 
wide entities. This year, committee 
members Laura Jacobs and William 
Frederick Ebsary, Jr., supervised the 
updating of all chapters of the 
Reporter’s Handbook. 

Electronic Access to Court Records. 
Carol LoCicero has done an excellent 
job chairing the committee’s subcom- 
mittee on electronic access to court 
records. The subcommittee was es- 
tablished in response to an invitation 
from the Florida Supreme Court’s 
Privacy and Court Records Commit- 
tee (CPCR) to comment on both elec- 
tronic and over-the-counter access to 
court records. Carol LoCicero led the 
preparation of several memoranda, 
orally presented comments to the 
CPCR, and monitored the CPCR’s 
deliberations as it begins preparation 
of the recommendations it will sub- 
mit to the Supreme Court in July 
2005. 

The committee thanks Laura 
Jacobs for serving diligently this year 
as committee vice chair and its mem- 
bers who have contributed to this 
year’s numerous successes. The com- 
mittee thanks Francine Walker and 
Emilie Rietow of The Florida Bar for 
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their diligent and enthusiastic ap- 
proach to all our programming and 
their excellent organizational skills 
and tenacity that ensured the success 
of our programming. 

D. Patricia WALLACE, Chair 


Member Benefits 

This has been a very exciting and 
accomplished year for the Member 
Benefits Committee. At the begin- 
ning of the Bar year, President Kelly 
Johnson asked the committee to in- 
vestigate and to determine if the Bar 
could work with legal research com- 
panies to provide a free basic legal 
research program to our members. To 
jumpstart the project, President 
Johnson appointed Ike laconis to 
head up the project. An “RFP” was 
sent out to various legal research 
companies. Proposals were received 
and reviewed by the committee. A re- 
port known as the Project Flash Re- 
port was developed by the commit- 
tee on December 27, 2004. The report 
was approved by the Program Evalu- 
ation Committee of the BOG on 
January 27, 2005. The report was 
also approved by the BOG at the 
board meeting in Key West on Janu- 
ary 28, 2005. Both the PEC and the 
Board of Governors expressed their 
thanks to all the hardworking mem- 
bers of the committee for their work 
on the project. 

The Bar is now negotiating a con- 
tract with the legal research firm, 
FastCase, to provide the free basic 
online legal research services to all 
Florida Bar members. The service 
will offer Florida case law since 1950, 
U.S. 11th and Fifth Circuit courts of 
appeals decisions, U.S. Supreme 
Court decisions, current Florida Stat- 
utes, the Florida Administrative 
Code, and the Florida Constitution. 
All members will have an option of 
buying additional services. 

The committee is hopeful that the 
program will be up and running by 
the summer. A special thanks goes 
to Ike Iaconis and Mike Tartaglia of 
the Bar staff for their excellent work 
on this project. Also, my special 
thanks to all the excellent members 
of the Member Benefits Committee 
for carrying this project through. We 
look forward to this vital and out- 
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standing benefit to our Florida Bar 
members in the future. 
FRANK C. WALKER, Chair 


Military Affairs 

Our nation remains at war with 
the enemies of freedom and democ- 
racy. The Military Affairs Committee 
strives to provide the best possible 
legal environment for members of the 
military who are charged with ex- 
ecuting the war on terror. 

The formalized scope and function 
of The Florida Bar Military Affairs 
Committee is both 1) to gather and 
disseminate information, share ex- 
pertise, and advise the members of 
The Florida Bar on all matters re- 
lating to the practice of military law 
in Florida and 2) to serve as the link 
between The Florida Bar and active 
duty, reserve, National Guard, and 
retired military attorneys within 
Florida. To accomplish these func- 
tions the committee facilitates and 
encourages legal assistance pro- 
grams for service personnel, retired 
members, and their dependents. The 
committee also promotes military at- 
torney professional development and 
attempt to foster understanding and 
cooperation between The Florida Bar 
and the military legal community. 

The committee is fortunate to have 
a large and dedicated membership 
who consistently give their time and 
efforts to ensure legal services are 
timely provided and useful for mili- 
tary personnel. The committee once 
again put on a first-class continu- 
ing legal education symposium, con- 
tinued to move forward with provid- 
ing a legal assistance contact list for 
non-Florida military attorneys, a 
listing of pro bono legal service pro- 
viders, and acted as an advocate and 
legislative voice regarding legal is- 
sues that primarily affect military 
personnel. 

The committee’s bell-weather ac- 
tivity for the past year was the Mili- 
tary Law and Legal Assistance Sym- 
posium on January 22, 2005, in 
Miami. This year the spotlight ser- 
vice was the U.S. Navy and Admiral 
James E. McPherson, Judge Advo- 
cate General, U.S. Navy, was the key- 
note speaker. The Symposium was 
once again a success thanks in no 


small part to an outstanding sched- 
ule of speakers, timely information, 
a dedicated team of volunteers, and 
an interested and dynamic audience 
of attorneys. 

The committee presented the 
Clayton B. Burton Award of Excel- 
lence, established in 1990, to the 
Honorable John A. Sampson III in 
conjunction with the Symposium. 
This award is given to the attorney 
who demonstrated character and 
leadership promoting the quality of 
legal services furnished to military 
personnel serving in Florida. Mr. 
Sampson has dedicated his life to 
improving access to the judicial sys- 
tem by members of the military in 
Florida. 

The next annual symposium is 
scheduled for January 21, 2006, to be 
held in conjunction with The Florida 
Bar Midyear Meeting at the Hyatt 
Regency. The spotlight service will be 
theU.S.AirForce. 

The committee continues to pub- 
lish and distribute the Operation 
Stand-by directory, a reference pub- 
lication that enables military attor- 
neys to contact Florida practitioners 
who possess subject matter expertise 
in various areas of Florida law in or- 
der to improve the quality of legal 
assistance provided to military mem- 
bers. The committee is in the process 
of updating the directory and re- 
quests that any Florida Bar member 
who desires to participate to contact 
Maria Johnson at The Florida Bar for 
inclusion. The committee is also plac- 
ing the Operation Stand-by directory 
on the each service’s legal Web site. 

The committee also continues to 
provide support to the military by 
maintaining its list of Florida attor- 
neys who wish to provide pro bono 
legal assistance to military members 
who do not have the support of a mili- 
tary legal assistance office. The com- 
mittee is proud to state that cur- 
rently 220 members of The Florida 
Bar have volunteered to provide pro 
bono services. Any interested mem- 
ber should contact Maria Johnson for 
inclusion. 

Once again, we are pleased to men- 
tion the legislative efforts on behalf 
of military personnel by past chair 
and state Rep. Kevin Ambler (House 


District 47). Representative Ambler 
continues to be a dedicated advocate 
for all military personnel in Florida. 

The committee could not function 
without the time and efforts of its 
dedicated members and the assis- 
tance of Maria Simmons Johnson 
and Karen Kelly with The Florida 
Bar. It has been a pleasure and a 
privilege to serve with all of you. 
Kim F. Chair 


Prepaid Legal Services 

This committee serves members of 
The Florida Bar and the general pub- 
lic to promote the attainment of the 
Bar’s established goal that every citi- 
zen of the state should have access 
to the legal system. The Bar has rec- 
ognized that citizens do not seek le- 
gal assistance for various reasons, 
including failure to recognize that 
they have a legal problem, inability 
to locate an attorney, and fear of ex- 
cessive cost. Ch. 9 of the Rules Regu- 
lating The Florida Bar encourages 
the establishment, operation, growth, 
and development of legal services 
plans which are available to increase 
an individual’s opportunity to obtain 
affordable legal services and access 
to the legal system. 

The Board of Governors has del- 
egated to the committee the duty of 
reviewing proposed legal services 
plans for compliance with the re- 
quirements of Chapter 9 of the Rules 
Regulating The Florida Bar. The com- 
mittee also serves to promote the es- 
tablishment of legal services plans 
and to educate members of The 
Florida Bar in working within estab- 
lished plans or creating opportunities 
as individual practitioners through 
legal services plans. 

The committee reviews all aspects 
of plans that fall within the purview 
of Ch. 9 to include those that have 
been created to serve an organization 
with an identifiable common inter- 
est or purpose. These plans are cre- 
ated and regulated by the Depart- 
ment of Insurance pursuant to FS. 
Ch. 642. In 2004 and 2005 the com- 
mittee completed the review of sev- 
eral legal services plans and provided 
recommendations to the Board of 
Governors for final action. The chair 
and subcommittee initially reviewed 
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The Probate Rules Committee reviewed 
probate and guardianship case law and 
legislation, and fielded inquiries from 
the courts and practitioners. 


each plan and then submitted recom- 
mendations to the full committee, for 
additional consideration. In many in- 
stances, the committee recommended 
changes to the submitted plans to 
accomplish the committee’s goal of 
compliance with Ch. 9. In 2004-05, 
the committee eventually recom- 
mended full approval of six new le- 
gal services plans. 

In addition to satisfying its regu- 
latory purpose, the committee contin- 
ued its mission of promoting the par- 
ticipation of attorneys in legal 
services plans. The committee be- 
lieves that the more individual attor- 
neys are made aware of the opportu- 
nities available through the 
participation in legal plans, the more 
available affordable legal services 
will be to members of the general 
public. At the 2004 Annual Meeting 
of The Florida Bar, the committee co- 
sponsored with the Florida Lawyer’s 
Legal Insurance Corporation a semi- 
nar entitled Making Money the Pre- 
paid Way. The seminar provided in- 
sights from legal services plan 
participating attorneys and manag- 
ing attorneys into areas specific to 
legal services plans, such as creating 
and working with Ch. 9 plans, work- 
ing as a plan attorney for a Ch. 642 
plan, and ethical issues unique to 
prepaid legal services plans. The 
main focus of the seminar was to as- 
sist Bar members in expanding and 
enhancing their individual practices 
through participation in legal 
service’s plans. At the 2005 Annual 
Meeting, the committee will again be 
sponsoring a seminar with FLIC in 
which speakers will present practice 
tips learned through participation in 
legal services plans in the areas of 
consumer law, family, criminal law, 
and ethics. 

As I have completed my second 
term as chair, I thank the commit- 


tee for its efforts, involvement, and 
participation in the important tasks 
that have been delegated to the com- 
mittee. My personal thanks to Maria 
Johnson for her services as program 
administrator and overall assistance, 
prodding, and motivation for ensur- 
ing that committee matters are 
handled accordingly. In 2004, several 
valued and long-standing members 
of our committee concluded their 
terms as members. Fortunately, for 
the members of the Bar that wish to 
create legal services and the mem- 
bers of the public that will partici- 
pate as plan members, incoming 
Chair Scott Jay has several years of 
experience on the committee and has 
a core group of dedicated newer mem- 
bers. 

I have enjoyed my service on the 
committee and thank each member 
of the committee with whom I have 
served over the last eight years. 1 am 
confident that it will continue its 
long-standing tradition of service to 
The Florida Bar and the citizens of 
Florida. 

DANIEL F. Mantzaris, Chair 


Probate Rules 

The Probate Rules Committee’s 
major project for the year was the 
completion of its regular cycle report 
to the Supreme Court. In addition, 
the committee reviewed probate and 
guardianship case law and legisla- 
tion, and fielded inquiries from the 
courts and practitioners in an effort 
to continually improve the rules of 
probate and guardianship procedure. 

The committee submitted its bien- 
nial cycle report to the Supreme Court 
in January. The report includes pro- 
posed changes to rules 5.040 (Notice); 
5.041 (Service of Pleadings and Pa- 
pers); 5.042 (Time); 5.240 (Notice of 
Administration); 5.241 (Notice to 
Creditors); 5.270 (Revocation of Pro- 
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bate); 5.345 (Accountings Other Than 
Personal Representatives’ Final Ac- 
countings); 5.346 (Fiduciary Account- 
ing); 5.360 (Elective Share); 5.400 
(Distribution and Discharge); 5.404 
(Notice of Taking Possession of Pro- 
tected Homestead); 5.475 (Ancillary 
Administration, Short Form); 5.496 
(Form and Manner of Objecting to 
Claim); 5.530 (Summary Administra- 
tion); and 5.620 (Inventory). The com- 
mittee also proposed new rules 5.402 
(Notice of Lien on Protected Home- 
stead); 5.403 (Proceedings to Deter- 
mine Amount of Lien on Protected 
Homestead); 5.498 (Personal Repre- 
sentatives’ Proof of Claim); 5.499 
(Form and Manner of Objecting to Per- 
sonal Representatives’ Proof of 
Claim); and 5.625 (Notice of Comple- 
tion of Guardian Education Require- 
ments). 

The court monitor proposals have 
been coordinated with the Real 
Property, Probate and Trust Law 
Section. The proposals are incorpo- 
rated in a bill currently pending in 
the legislature. The companion rule 
proposals will be ready for presen- 
tation to the Supreme Court for ap- 
proval upon enactment of the legis- 
lation. 

The committee continued its re- 
view of the guardianship rules of 
procedure. The final report of the 
Governor’s Guardianship Task Force 
was filed in January and a bill has 
been filed to effect the statutory 
changes recommended by the task 
force report. The committee has been 
closely following the proposed leg- 
islation and will be prepared to re- 
spond with any necessary rule 
changes. 

I am indebted to our Bar liaison, 
Craig Shaw, who has patiently 
guided and advised me, and contrib- 
uted his wealth of institutional 
knowledge to our committee. I also 
wish to acknowledge my sincere ap- 
preciation for the hardworking 
members of our committee, and most 
particularly our vice chair, Christ 
Boyett, and the chairs of the subcom- 
mittees, Larry Davis, Bill Pearson, 
Norma Stanley, Peter Sachs, and 
Linda Griffin. Thank you for mak- 
ing my job as chair so easy. 

Tami Conetta, Chair 
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Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members concerning pro- 
fessional ethics questions. The PEC 
issues formal advisory ethics opin- 
ions that are published in a book 
entitled Professional Ethics of The 
Florida Bar. The formal opinions may 
also be accessed through the Bar’s 
Web site at www.flabar.org under 
Member Services, Ethics Opinions. 
The PEC also provides informational 
packets and periodic Ethics Updates 
on-line. The PEC reviews informal 
written opinions issued by staff coun- 
sel and reconsiders them sua sponte 
as deemed appropriate or if the in- 
quiring attorney seeks review of the 
informal staff opinion. In addition, 
the PEC sponsors an annual profes- 
sional ethics seminar. The PEC was 
busy during the past year, meeting 
four times and considering several 
formal opinions. The PEC is staffed 
by the Bar’s ethics department. The 
attorneys on staff research and draft 
informal staff opinions and maintain 
the toll-free Ethics Hotline for Bar 
members. 

Formal Advisory Opinion Proce- 
dures. The Florida Bar Procedures for 
Ruling on Questions of Ethics gov- 
ern the process by which staff issue 
informal oral and written opinions 
and by which the PEC issues formal 
opinions. The PEC may issue formal 
opinions upon review of staff opin- 
ions and existing formal opinions. 
Additionally, the Board of Governors 
may request that the PEC issue a 
formal opinion concerning the appli- 
cation of the ethics rules to a particu- 
lar set of facts. When issuing pro- 
posed formal opinions, the PEC 
publishes official notice in The 
Florida Bar News, allowing Bar mem- 
bers to comment. The PEC values the 
input provided by such comments 
and encourages Bar members to com- 
ment on proposed ethics opinions. 
The procedures are available on The 
Florida Bar’s Web site at 
www.flabar.org under Member Ser- 
vices, Ethics Opinions. 

Final Advisory Opinions 

Ancillary Businesses. The PEC is- 
sued Florida Ethics Opinion 02-8, an 
opinion dealing with referrals to 


nonlawyers and ancillary businesses 
of lawyers. A lawyer was approached 
by a financial advisor who offered to 
pay the lawyer a portion of his advi- 
sory fee in exchange for referring cli- 
ents to the financial advisor. The 
committee reviewed its prior deci- 
sions and stated that a lawyer could 
not engage in such a proposal unless 
1) the lawyer makes an independent 
review of the transaction and deter- 
mines that the referral is in the 
client’s best interest; 2) the client is 
fully informed of the arrangement, 
including the portion of the fee of- 
fered to the lawyer; 3) the client con- 
sents to the arrangement in writing; 
and 4) the lawyer either passes on 
the fee to the client or credits it 
against the attorneys’ fees charged 
to the client. 

The PEC then turned to the issue 
of whether a lawyer could ethically 
refer a client to an ancillary finan- 
cial services business in which the 
lawyer had an interest. The commit- 
tee first assumed that the ancillary 
business was not set up merely to cir- 
cumvent the requirements listed 
above. The PEC then discussed Rule 
4-5.7, which determines when the 
ethics rules will be applicable to non- 
legal services provided by a lawyer. 
The committee noted that even 
though the ethics rules may not be 
applicable to the nonlegal services 
provided by the ancillary business, 
the ethics rules would be applicable 
to the referral of legal clients to the 
ancillary business. The committee 
noted that the attorney must comply 
with Rule 4-1.7(b) requiring lawyers 
to place clients’ interests ahead of 
other interests, Rule 4-1.8(a), govern- 
ing business transactions with cli- 
ents, Rule 4-7.4(a) prohibiting solici- 
tation, including the use of ancillary 
businesses as “feeders” to an 
attorney’s law firm, and Rule 4-5.7. 

Restrictions on Right to Practice in 
Settlement. In Florida Ethics Opin- 
ion 04-2, the committee discusses 
whether a lawyer may agree to a 
settlement that includes a provision 
prohibiting the lawyer from includ- 
ing the client’s claims, accounts, or 
investments in any other claim in- 
volving the other side and certain 
enumerated individuals and affili- 


ates. The proposed ethics opinion 
examines Rule 4-5.6(b). The Proposed 
Advisory Opinion concludes that the 
provision at issue is prohibited un- 
der Rule 4-5.6(b) because it nega- 
tively affects the lawyer’s ability to 
represent other clients. 

Safe Haven Accounts. The commit- 
tee reexamined the issues presented 
in Florida Ethics Opinion 00-2 and 
decided to revise the opinion. Florida 
Ethics Opinion 00-2 prohibits law- 
yers from being involved in settle- 
ments where the settlement proceeds 
are placed by an insurance company 
directly into an account in the client’s 
name rather than being issued to the 
lawyer’s trust account. The commit- 
tee reasoned, when issuing the opin- 
ion, that such an arrangement would 
prevent a lawyer from fulfilling the 
lawyer’s obligations to third parties 
and to participate in IOTA under 
Rules 5-1.1 and 5-1.2. Upon reexami- 
nation, however, the committee now 
concludes in Florida Ethics Opinion 
00-2 (Reconsideration) that a lawyer 
should not be prevented from follow- 
ing the client’s directive to enter into 
this type of arrangement as to the 
portion of the settlement belonging 
to the client. The committee further 
advises that any portion of the settle- 
ment representing attorneys’ fees, 
costs, and funds subject to Rule 5- 
1.1(e) should not be deposited into 
the client’s account. 

Proposed Advisory Opinion 

Client Perjury. Proposed Advisory 
Opinion 04-1 addresses the appropri- 
ate course of conduct for a lawyer 
when the lawyer’s client in a crimi- 
nal case tells the lawyer that the cli- 
ent will commit perjury at trial, de- 
spite the lawyer’s repeated warnings 
that the lawyer must disclose to the 
court if the client does so. The pro- 
posed opinion states that in such a 
situation, the lawyer must reveal the 
client’s intent to commit perjury to 
the court under Rules 4-1.2(d), 4- 
1.6(b)(1) and 4-3.3(a)(4). If, on the 
other hand, a lawyer has no advance 
warning of the client’s intent to com- 
mit perjury, and the client does actu- 
ally commit perjury, the lawyer must 
try to persuade the client to rectify 
the problem. The proposed opinion 
states that, if the client refuses to 
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rectify the false testimony, the duty 
to do so falls to the lawyer. It is then 
for the court to determine how to pro- 
ceed, including whether to allow the 
lawyer to withdraw due to the result- 
ing conflict. 

The PEC will consider Proposed 
Advisory Opinion 04-1 at is meeting 
in June in light of comments re- 
ceived. Until proposed advisory opin- 
ions are final, they are subject to 
change. 

Masters Seminar on Ethics. The 
Professional Ethics Committee’s 
popular yearly CLE program ad- 
dresses areas of ethics of great sig- 
nificance to Bar Members. The PEC 
again will sponsor a Masters Semi- 
nar on Ethics at the 2005 Annual 
Meeting, entitled Ethics In A New 
Era. The speakers will discuss eth- 
ics issues that Florida lawyers face 
daily in their practice. Topics to be 
discussed at the seminar are sched- 
uled to include ethical issues arising 
from Amendment 3 regarding attor- 
neys’ fee limitations in medical mal- 
practice cases, ethics in mediation 
and alternative dispute resolution, 
ethical dilemmas facing insurance 
defense attorneys, and ethics issues 
in criminal law. The speakers are ex- 
pected to include Hector J. Lombana, 
Bill Wagner, Sharon Press, James K. 
Clark, David B. Rothman, and H. 
Scott Fingerhut. The seminar will 
provide two hours of ethics CLE 
credit. 

Informal Ethics Opinions Service. 
The ethics opinion process continues 
to rate as the most desirable service 
on membership surveys. The PEC is 
committed to providing ethics guid- 
ance to Bar members. The PEC would 
like to thank the staff of the Ethics 
Department for their dedication, as- 
sistance, and support in providing 
such guidance throughout the year. 
The PEC would like to recognize and 
congratulate staff for having another 
busy year on the Ethics Hotline as 
staff handled 21,034 hotline calls 
during fiscal year 2003 in addition 
to providing 675 written staff opin- 
ions. 

Finally, the chair would also like 
to thank the committee members for 
their hard work over the last year. 
D. CuLver Situ, Chair 


Professionalism 

The 13th year of the Standing 
Committee on Professionalism has 
been uniquely productive, working in 
concert throughout the year with the 
Supreme Court’s Commission on Pro- 
fessionalism, chaired by Florida Su- 
preme Court Justice Raoul Cantero, 
and the Center for Professionalism 
led by Division Director Mary Ellen 
Bateman, Director Carl Zahner, As- 
sistant Director Terri Anderson, and 
staff. 

As promised, The Stephen R. Covey 
Professionalism Program for Law- 
yers, Judges and Staff, Part II: Syn- 
ergy in the Prevention and Resolu- 
tion of Disputes, occurred on January 
7, 2005. Months in the making, the 
program—unlike any other profes- 
sionalism program in the U.S.—lived 
up to its hype as a substantial source 
of inspiration, and new way of think- 
ing about professionalism, for 600 
lawyers, judges, and staff. 

The program provided participants 
with solid, practical information from 
this world-renowned author and 
leader, and introduced an entirely 
new hierarchy of practicing with pro- 
fessionalism for use by the profes- 
sionalism movement: 

Level 1—Ethics; Level 2—Profes- 
sionalism; Level 3—Synergy. 

Of course, we all know to be “ethi- 
cal” to stay licensed to practice law 
in Florida. “Professionalism” is prac- 
ticing at that level over and above 
that which is required by the ethical 
rules; e.g., “My Word is My Bond.” 
“Synergy’—achieving a better solu- 
tion than “compromise” in the pre- 
vention and resolution of disputes or 
any area of practice—becomes pos- 
sible by those who truly practice with 
professionalism. 

Dr. Covey closed his remarks by 
challenging Florida to be a 
“mentoring state” to other states 
seeking to grow and make “impor- 
tant” their professionalism move- 
ments. The committee accepts this 
challenge. 

The committee’s annual profes- 
sionalism seminar, Masters Seminar 
in Professionalism, is scheduled to 
occur at The Florida Bar annual 
meeting in Orlando on June 23, 2005 
at 8:30 a.m. Entitled Professionalism 
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for Peace of Mind and Profit, this 
seminar historically has a strong, 
loyal following due to the creativity 
with which modern professionalism 
issues are discussed. 

The committee has three annual 
award projects that promote and en- 
courage professionalism by recogniz- 
ing those in the movement who lead 
by example: 

William Hoeveler Judicial Profes- 
sionalism Award—recognizes a distin- 
guished jurist who exemplifies the at- 
tributes of professionalism. The 2005 
award recipient is Judge Durand 
Adams, 12th Judicial Circuit. 

Faculty Professionalism Award— 
recognizes a faculty member who, 
through scholarship and service to the 
profession, exemplifies the attributes 
of professionalism. The 2005 award 
recipient is Professor Roberta Kemp 
Flowers, Stetson University College of 
Law. 

Professionalism Award—recognizes 
an association that, through a continu- 
ing project, exemplifies the attributes 
of professionalism. The 2005 award re- 
cipient is the Stetson University Col- 
lege of Law’s Centers for Excellence in 
Advocacy and Elder Law. 

The committee devotes substantial 
time and energy to an array of other 
projects designed to promote and en- 
courage professionalism: 

Historical Video Series—recognizes 
those stalwarts of the professionalism 
movement by videotaping for poster- 
ity an intimate, up-close interview with 
the honoree. In 2005, the committee 
worked on editing for distribution nu- 
merous interviews from the last two 
years. 

Student Essay Contest—recognizes 
a law student for excellence in writing 
an essay on professionalism. The stu- 
dent is presented with a $1,000 check, 
and the award recipient’s law school is 
presented with a traveling trophy, the 
Lion of Justice, by renowned sculptor 
Hugh Nicholson. 

E-Mentoring—provides mentoring 
to law students by lawyers through e- 
mail communications. Led by imme- 
diate past committee chair Kat 
Silverglate, the project allows any 
Florida law student to register for an 
e-mentor by clicking on the E-mentor 
hyperlink on The Florida Bar Web site. 
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New initiatives were also created 
this year. One example is the Volun- 
tary Bar Association Judicial Polls 
Project. These polls traditionally seek 
comment on a judicial candidate’s and 
judge’s qualifications. Now, the com- 
mittee will assist voluntary bar asso- 
ciations throughout Florida in design- 
ing their judicial polls to seek a poll 
participant’s opinion on the candidate’s 
or judge’s professionalism. 

Another example is the Profiles in 
Professionalism Project, in which the 
committee will spotlight in the center’s 
newsletter, The Professional, those 
judges and lawyers that are living 
proof that “professionalism works.” 
Judge Richard Suarez of the Third Dis- 
trict Court of Appeal has been chosen 
for the inaugural profile. 

Thank you for allowing me the privi- 
lege to serve such a distinguished and 
important committee of The Florida Bar. 
RosBert J. Fiore, Chair 


Real Estate Certification 

The focus of the Real Estate Certi- 
fication Committee during the past 
year has been to make the exam more 
fair and effective to further our goal 
of certifying the best real estate at- 
torneys. The committee recognizes 
and wants to reach out to the many 
excellent real estate practitioners 
who hesitate to take the exam be- 
cause of a fear of failure. 

Accordingly, the committee has 
made several changes to the 2005 
exam. First, we changed the format 
for the afternoon portion of the exam. 
In the past, examinees were asked 
to choose three out of a number of 
long essay questions. This year, there 
are only two long essays. The first is 
a mandatory essay on homestead, 
which crosses all areas of Florida real 
estate practice. The second will be 
chosen by the examinee from three 
alternatives, allowing the examinee 
to write on the topic with which he 
or she feels most comfortable. The 
reduction in the number of choices, 
as well as the shortening of the fact 
patterns, will allow the examinee 
more time to focus on analyzing the 
issues and fashioning the response 
to the questions he or she will actu- 
ally answer. In lieu of the third es- 
say, the examinee will be required to 


answer four short-answer questions. 
This section allows practitioners to 
demonstrate, in an expository fash- 
ion, their knowledge in four areas of 
general application. The four areas 
covered this year are ethics, title is- 
sues, environmental issues, and state 
and local taxation. 

Second, we continue to strive to 
write multiple-choice questions that 
address practical issues encountered 
by Florida real estate practitioners 
in many different areas. We have 
“bolded” and underlined words that 
determine the answer in an attempt 
to reduce errors caused by misread- 
ing questions. 

Currently, there are 413 Florida Bar 
certified real estate attorneys. In 2004, 
61 attorneys were eligible for recerti- 
fication. At the time this report was 
prepared, 55 have been recertified and 
one individual’s application remains 
pending. Twent-six individuals have 
applied to sit for the 2005 examina- 
tion; 23 have been approved and three 
remain pending. The examination will 
be administered on May 20, 2005, in 
Tampa. Twenty-four individuals ap- 
plied to take the 2004 examination. Of 
that number, 21 were approved, 16 sat 
for the examination, and seven were 
certified. 

The committee invites and encour- 
ages all real estate practitioners to 
pursue certification. We also solicit in- 
put from practitioners who are cur- 
rently certified, as well as those who 
are considering certification, as to ways 
in which we can better achieve our goal 
of certifying all qualified lawyers. 

As the outgoing chair of this com- 
mittee, I want to recognize the extraor- 
dinary dedication of the members of 
our committee who have debated both 
the esoteric and practical issues relat- 
ing to our mission, and who have de- 
voted long hours to crafting an exam 
designed to recognize the members of 
our profession who strive for excel- 
lence in the practice of Florida real 
estate law. I also want to thank the 
many real estate practitioners who 
took the time to respond to our peer 
review requests. Their candor is both 
valued and appreciated. Lastly, I 
want to thank Carol Vaught, our won- 
derful staff liaison, for her tremen- 
dous support of our efforts. Without 


her, we truly could not have achieved 
what we did. 
Mary A. Rosison, Chair 


Relations With Certified 
Public Accountants 

The Committee on Relations with 
Certified Public Accountants contin- 
ues to foster positive interaction and 
exchanges of information of mutual 
interest to CPAs and attorneys. 
Moreover, the committee has contin- 
ued to build upon successful activi- 
ties and programs commenced in 
prior years and initiated new efforts 
that are consistent with its mission 
of improving relations between attor- 
neys and CPAs. 

Continuing on the success of the 
first event in Naples and last year’s 
event in Miami, the committee sched- 
uled its Second Annual South Florida 
Goodwill Gathering of Attorneys and 
CPAs for May 12, 2005, with a com- 
plimentary reception provided by 
Commerce Bank in Coral Gables. 
Participating organizations included 
the Dade County Bar Association, the 
Florida Association of Attorney-CPAs 
and the following Florida Institute 
of CPAs Chapters: Miami-Downtown, 
Miami-Dade County, South Dade, 
and Broward. On October 19, 2004, 
the committee held its Third Annual 
Goodwill Gathering of Attorneys and 
CPAs in Naples hosted by Northern 
Trust bank and coordinated by the 
committee’s past chair Basil L. Bain. 
I led the planning and coordination 
of the 2004 and 2005 Miami events 
These gatherings provide an excel- 
lent opportunity for social interaction 
between local attorneys and CPAs. 

Building upon the success of the 
committee’s first continuing educa- 
tion seminar for attorneys and ac- 
countants concerning counseling busi- 
ness clients regarding privacy issues 
such as HIPAA, the committee has 
developed another seminar regarding 
the Sarbanes-Oxley Act scheduled for 
May 12, 2005, in Miami. This semi- 
nar targets both attorneys and CPAs 
as attendees and includes speakers 
from both professions. Vice chair Rob- 
ert C. Brighton, Jr., is serving as a 
speaker and as program chair of this 
seminar. 

The committee also obtained per- 
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The Rules of Judicial Administration Committee 
is considering a proposal to reorganize 
the Rules of Judicial Administration to 
streamline the rules and make them 
more accessible to the Bar. 


mission from the Florida Board of 
Accountancy to be considered a pro- 
vider of Continuing Professional 
Education for accountants (CPE). 
Steven Alan Fox, the committee 
member in charge of committee’s 
CPE efforts, is currently working 
with Donna Byrd, the committee’s 
Bar staff liaison, to communicate 
this new CPE provider status to any 
Bar seminar program chair desir- 
ing to attract accountant attendees 
by qualifying their seminar for CPE 
credit. Most recently, the commit- 
tee assisted the Tax Law Section in 
qualifying the Tax Law Certifica- 
tion Review Course for CPE credit. 
In summary, during the 2004-05 
fiscal year the committee succeeded 
in furthering its mission of creat- 
ing forums to develop and exchange 
ideas concerning issues affecting 
both professions and of functioning 
as a source of information to mem- 
bers of The Florida Bar in matters 
related to certified public accoun- 
tants. 
Epuarpo R. Arista, Chair 


Rules of Judicial 
Administration 

The Rules of Judicial Administra- 
tion Committee has had a variety 
of issues presented this past year. 
Several projects were completed 
while others are in progress. The 
most controversial proposal, which 
was tabled following disapproval by 
the Board of Governors, involved a 
clarification of the relationship be- 
tween trial court judges and the 
clerk of court. While the rule only 
involved matters impacting on trial 
court administration, there was a 
concern about the potential impact 
on funding issues created by the 
Art. 5, Revision 7 constitutional 
amendment. 


Several other proposed amend- 
ments were submitted to the Su- 
preme Court for its consideration as 
part of the committee’s biennial re- 
port: Rule 2.050 recommended 
elimination of the requirement that 
court administrative rules be filed 
with The Florida Bar because the 
rules are usually available and 
more accurate on the courts’ Web 
sites and the Bar found that the 
public was not using the Bar as a 
resource for this purpose; Rule 
2.051 recommended a procedure for 
lower courts to file a sealed copy of 
disputed judicial court records 
along with a written order detail- 
ing the basis for the ruling in cases 
where the trial court has denied 
access to a judicial branch record; 
Rule 2.060 recommended updated 
language to reflect current restric- 
tions on attorneys employed by the 
court in terms of practice and re- 
sponsibilities upon separation from 
service; Rule 2.085 amended the 
name of the rule to include “case 
management” and added a new re- 
quirement which will facilitate the 
unified family court concept by re- 
quiring the filing of a notice of re- 
lated cases for cases involving mi- 
nors; Rules 2.130, amended in two 
regards, first to add the legislative 
branch representatives as individu- 
als and entities entitled to notice 
of proposed amendments and pro- 
ceedings regarding such proposals, 
and second, to change the report- 
ing period for rules committees to 
be on a staggered schedule; and, fi- 
nally, Rule 2.170, the committee 
once again requests the court au- 
thorize trial court judges to use dis- 
cretion in limiting the publication 
or broadcasting of jurors’ faces dur- 
ing trial. The committee also had 
spirited discussion regarding the 
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codification of various proposals 
made by the Jury Innovations Com- 
mittee with the ultimate result that 
no rules were proposed to the court 
with the possibility of a future sub- 
mission in the area of juror privacy, 
after the Commission on Privacy 
and Court Records has had an op- 
portunity to review the committee’s 
proposed amendments. 

The committee is currently consid- 
ering a proposal to reorganize the 
Rules of Judicial Administration 
with the ultimate goal of stream- 
lining the rules and making them 
more accessible to the Bar. The com- 
mittee has benefited from the con- 
tributions of many dedicated mem- 
bers. Particular acknowledgment is 
due to the immediate past chair, 
Sandy Solomon, who has spear- 
headed the effort to assist the Trial 
Court Budget Committee in fact- 
finding relevant to the legislative 
response to Art. 5, Revision 7, and 
has also chaired the ad hoc rules re- 
organization project committee. 
Other members who have made 
substantial contributions this year 
include Judge Shelley Kravitz, 
Judge Winifred Sharp, Judge Renee 
Goldenberg, David Rowland, and, of 
course, our mainstay, Bar liaison 
Craig Shaw. 

The committee invites anyone 
with an interest in judicial admin- 
istration to attend meetings or sub- 
mit proposals for the committee’s 
consideration. 

Rickert Isom, Chair 


Small Claims Rules 

This year has been a busy year 
and an active year for the Small 
Claims Rules Committee. The com- 
mittee has sent eight proposed 
changes or new rules for consider- 
ation to the Florida Supreme Court. 
These changes were propounded 
with the desire to clarify procedures 
for the pro se litigant as well as for 
attorneys. 

The committee recognized the 
need for improving the process so 
that litigants understand that al- 
though the case may be “small,” the 
legal responsibilities of the both 
parties should be seriously consid- 
ered. Mediation is a viable part of 


the small claims procedure, and as 
such the committee has reaffirmed 
its commitment to the mediation 
process. A proposed change would 
provide for sanctions if a party 
sends a representative to mediation 
without full authority to settle. 

Attorneys’ fees and costs were 
also considered, and this is re- 
flected in the two-year-cycle pro- 
posal filed with the Supreme Court. 
Every effort was made to ensure 
that the rules did not conflict with 
previous rules, and in some cases 
improvements were made with the 
cooperation of other committees. 
The Civil Procedure Rules Commit- 
tee was also concerned with the 
clarification of when a motion for 
attorneys’ fees is timely, and Bruce 
J. Berman was kind enough to write 
an extensive comment to proposed 
Rule 7.175, Motion for Costs and 
Attorneys’ Fees. The coordination of 
effort furthers the intent and goals 
of both committees. Mr. Berman’s 
comment basically suggested that 
the language be changed from 
within 30 days after filing of the 
judgment to no later than 30 days 
after filing of the judgment, to 
clarify that the motion may be filed 
earlier than 30 days after filing of 
the judgment. This comment, which 
was supported by historical per- 
spective, expresses the intent and 
desire of the Small Claims Rules 
Committee. 

Although some jurisdictions had 
previously used informal affidavits 
of corporate representatives, the 
committee recognized that some 
uniformity was needed, and there- 
fore the committee has proposed a 
corporate authorization to allow 
employee to represent corporation 
at any stage of the lawsuit. 

Despite hurricanes and other 
personal tragedies, the committee 
worked admirably, and the support 
received from Madelon Horwich 
and The Florida Bar made my job 
as committee chair a pleasure. The 
committee is looking forward to 
working to improve, modify, and 
clarify the procedures in small 
claims. I have every confidence in 
the committee process. 

PAuLINE M. Drayton, Chair 


Student Education and 
Admissions to the Bar 

The purpose of the Student Edu- 
cation and Admissions to the Bar 
Committee is to serve as the liai- 
son between The Florida Bar and 
Florida’s public and private law 
schools. It also helps to ensure that 
students are being adequately pre- 
pared to engage in the practice of 
law. The committee additionally 
monitors and reviews proposed leg- 
islation and policies affecting legal 
education. 

During 2004-05, the committee 
reviewed the legal education sec- 
tion of the 2004 Diversity in the 
Legal Profession Report and fo- 
cused its attention on two primary 
areas: 1) identifying the impact of 
changes in bar exam passage rates 
for diverse students, and 2) evalu- 
ating graduate quality and readi- 
ness. The first priority stemmed 
from the concern that the increase 
in the pass rate from a minimum 
score of 131 to 136 may have a dis- 
parate impact on minority test-tak- 
ers. While the Florida Board of Bar 
Examiners currently releases de- 
tailed performance data on indi- 
vidual test-takers to the law 
schools, it is not authorized to re- 
lease this information to the com- 
mittee. The committee, therefore, 
has been unable to study the data 
and determine what effect, if any, 
the increase in the minimum pass- 
ing score has had on minority test- 
takers. 

In the absence of this data, the 
committee felt that it is important 
to educate the law schools about the 
data they are provided by the bar 
examiners and encourage them to 
study this data to identify trends 
in their schools. At the request of 
the committee, the Florida Board of 
Bar Examiners prepared a report 
for the law schools which summa- 
rized: 1) the information provided 
on test-takers; 2) suggestions on 
how to compile this information 
into useful reports; and 3) sugges- 
tions on how to study the results 
and identify trends among test-tak- 
ers. The report was presented to the 
committee at its Jan. 20, 2005, 
meeting. The committee is hopeful 


that the law schools will use the in- 
formation provided by the bar ex- 
aminers to make improvements 
and/or changes in existing pro- 
grams. 

Under the leadership of Vice 
Chair Robert M. Eschenfelder, the 
committee also has focused on iden- 
tifying ways to evaluate graduate 
quality and readiness. In keeping 
with the committee’s mission to 
study and make recommendations 
on law school education and its ef- 
fectiveness in preparing graduates 
to succeed on the bar exam, the 
committee determined that it could 
not effectively address possible 
exam issues facing test-takers and 
possible improvements by law 
schools without better data from 
the test-takers. To that end, and 
after consultation with representa- 
tives from the Florida Board of Bar 
Examiners and the Board of Gov- 
ernors, the committee proposes to 
set up an online post-exam survey 
to collect data about the test-tak- 
ers’ background, exam preparation 
strategies, and other relevant fac- 
tors. 

The committee proposes to work 
with the Board of Bar Examiners 
to gain a picture of what makes a 
successful test-taker (if indeed a 
pattern can be found), and what, if 
anything, law schools or the Bar 
should do to improve success on the 
exam. The survey would be admin- 
istered online each exam cycle, and 
the data would be examined by the 
committee, resulting in an annual 
Student Readiness Report submit- 
ted to the schools’ deans and the 
Board of Governors. The committee 
hopes to finalize the online survey 
this year and see implementation 
of the survey in 2006. 

The committee has continued its 
efforts to maintain a network for ac- 
cess with each law school through the 
committee representatives. Our goal 
is to have all Florida law schools rep- 
resented on the committee. The com- 
mittee continues to welcome input 
from law school deans, clinical pro- 
gram instructors, and law students. 

I offer a special thanks to all com- 
mittee members and vice chairs, 
Mark P. Arnold and Robert M. 
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The Florida Bar prosecutes UPL cases 
from a civil standpoint and has the 
authority to seek injunctive relief and 
indirect criminal contempt. 


Eschenfelder, as well as Eleanor 
Mitchell Hunter and Michele A. 
Gavagni of the Florida Board of Bar 
Examiners, for their hard work and 
input this year. 

STEPHANIE L. WILLIAMS, Chair 


Unlicensed Practice of Law 

First, what we do: The Florida Su- 
preme Court delegated to The Florida 
Bar, as its official arm, the duty to 
investigate and prosecute allegations 
of unauthorized practice of law 
(UPL). The Rules Regulating The 
Florida Bar establish the statewide 
Standing Committee on Unlicensed 
Practice of Law to supervise local cir- 
cuit UPL committees. The circuit 
committees investigate reports of 
UPL and transmit their findings and 
litigation recommendations to the 
standing committee. The standing 
committee reports litigation recom- 
mendations it approves to the Board 
of Governors. After the Board of Gov- 
ernors approves, the Bar may initiate 
litigation seeking a civil injunction for 
UPL. The standing committee may 
also issue proposed advisory opinions 
to the Supreme Court on whether spe- 
cific conduct constitutes UPL. 

This has been another busy year for 
the standing committee and The 
Florida Bar UPL staff in its efforts to 
protect the public from UPL. While the 
number of cases has not increased, the 
type and complexity of those cases has 
changed. As the Supreme Court has 
noted, UPL changes with the ever- 
changing business and social atmo- 
sphere. A change in the economy and 
laws means new areas for UPL harm 
become available. 

For example, this past year saw an 
increase in the number of cases in- 
volving immigration. Previously, 
nonlawyers offering or providing le- 
gal services in the area of immigra- 
tion was generally limited to South 


Florida. However, during the past 
year this area of abuse extended up 
the state into Central Florida and the 
west coast. 

Economic changes and financial 
hardship also sparked an increase in 
abuse by so-called mortgage foreclo- 
sure “assistance companies.” These 
companies, first prevalent in the Ft. 
Lauderdale area but now common 
throughout the state, prey on the poor. 
Their “m.o.” is to identify homeowners 
who are subject to foreclosure and send 
letters offering to help. The “services” 
provided by these companies vary from 
preparing pleadings, filing bogus bank- 
ruptcies, or just taking the money and 
doing nothing. Because of the fraud and 
harm to the consumer, the UPL depart- 
ment is working with the Office of the 
Attorney General to curb this problem. 
That office is looking at the issue from 
an unfair and deceptive advertising and 
trade practices standpoint. 

Legal technicians, that is, 
nonlawyers providing forms prepara- 
tion services to the public, continue to 
be an issue. Rules and case law set 
forth what a nonlawyer can and can- 
not do in this area. The rules also state 
that a nonlawyer may not use the title 
“paralegal” when providing services 
directly to the public. Since the “para- 
legal” rule came into effect, The Florida 
Bar has seen a decrease in the use of 
the title, but UPL activities by legal 
technicians continue. 

One of the most positive changes 
in 2004 was the amendment of FS. 
§424.23, effective October 1, 2004, to 
raise UPL from a first degree misde- 
meanor to a third degree felony. The 
state attorneys’ offices prosecute the 
crime of the unlicensed practice of 
law. The Florida Bar prosecutes the 
cases from a civil standpoint and has 
the authority to seek injunctive re- 
lief and indirect criminal contempt. 
The Florida Bar often works with the 
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state attorneys on the more egre- 
gious cases. It is our hope that mak- 
ing UPL a felony will result in more 
criminal prosecutions. In this regard, 
the standing committee is taking 
steps to encourage the state attor- 
neys to criminally prosecute the most 
serious cases. 

Calendar year 2004 ended with a big 
change in the UPL department. In 
December 2004, Amanda Wall, Branch 
Counsel in the Tallahassee office, left 
and Monica Armster Rainge became 
new Branch Counsel. Although she has 
big shoes to fill, Ms. Rainge has met 
the challenge and is quickly becoming 
a vital member of the department. We 
welcome her. 

As we conclude this year of the 
standing committee, I thank all of the 
public members and lawyers on the 
committee for their fine service. The 
standing committee gives a special 
thanks to the circuit committees: We 
know you are the unrecognized heart 
and soul of UPL enforcement for the 
court. All committee members, who 
contribute their valuable time and en- 
ergy in protecting the public, are espe- 
cially appreciated. 

I also want to thank and recognize 
our staff counsel: Lori Holcomb, UPL 
director; Jeffery Picker, assistant UPL 
director; UPL branch counsel, Janet 
Morgan (Ft. Lauderdale), Loretta 
O’Keeffe (Tampa), Ghunise Coaxum 
(Orlando), Jacquelyn Needelman (Mi- 
ami), and Monica Armster Rainge (Tal- 
lahassee) and their excellent support 
staffs. This dedicated and hard-work- 
ing staff does an incredible job year 
after year. It is an honor and pleasure 
to work with you all. 

Wayne LEE Tuomas, Chair 


Voluntary Bar Liaison 

Despite four hurricanes and a can- 
celled meeting in September, the Vol- 
untary Bar Liaison Committee had a 
successful year in 2004-05. The com- 
mittee, together with the Florida 
Council of Bar Executives and the 
Florida Council of Bar Association 
Presidents, helped to coordinate the 
2004 Voluntary Bar Leaders Confer- 
ence in Tallahassee on July 23-24, 
2004. The annual Voluntary Bar 
Leaders Conference is one of the most 
important programs of the committee. 
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It is designed to educate bar leaders 
about the issues impacting associa- 
tions and to help them develop lead- 
ership skills relevant to both bar work 
and their law practices. 

With the theme, “Raising the Bar . 
..A Capital Idea,” the host associa- 
tions welcomed bar leaders and bar 
executives from across the state. The 
co-hosts included the Tallahassee 
Bar Association, the Escambia-Santa 
Rosa Bar Association, Tallahassee 
Women Lawyers, Tallahassee Barris- 
ters Association, and the Florida 
Government Bar Association. 

The committee is presently help- 
ing to coordinate the 2005 Voluntary 
Bar Leaders Conference, together with 
the Lee County Bar Association. The 
2005 conference is scheduled for July 
22-23 at the Registry Resort & Spa in 
Naples. 

This year the committee welcomed 
several new members and continues 
to grow. Its primary purpose is to serve 
as a liaison between The Florida Bar 
and voluntary bars throughout the 
state. While some voluntary bars in 
Florida have staff support and main- 
tain offices, many smaller bars rely 
solely on the assistance of volunteer 
attorneys in their respective commu- 
nities. Records maintained at The 
Florida Bar include current contact in- 
formation for officers and select pro- 
gram information for 200 voluntary 
bar associations. 

To assist voluntary bar associations 
with implementing worthwhile 
projects, the Bar offers one grant op- 
portunity. The program offers mon- 
etary assistance to voluntary bar as- 
sociations who support projects that 
enhance and improve working rela- 
tionships between the legal profession 
and local media. 

Additionally, The Florida Bar Foun- 
dation created the Voluntary Bar Asso- 
ciation Community Service Grant Pro- 
gram. The goal of the program is to 
increase community service by Florida’s 
legal profession through voluntary bar 
association initiatives and to serve as 
a source of funding for voluntary bar 
association community service 
projects. Eleven grants, worth almost 
$48,000, were awarded in June. 

The committee also coordinates 
publication of the Spotlight Page in 


The Florida Bar Journal, in which 
activities of voluntary bar associa- 
tions are highlighted. Finally, the 
committee serves as a resource for 
voluntary bar Law Week chairs. The 
VBLC promotes Law Day activities 
and publicizes local contact informa- 
tion through an annual press release. 
Nora Riva Bercman, Chair 


Wills, Trusts and 
Estates Certification 

The Wills, Trusts and Estates Cer- 
tification Committee has had a very 
busy year. With the addition of three 
new members (out of a total of nine), 
the committee has met five times since 
September. In addition, in June, the 
committee will meet to grade the ex- 
ams and determine the pass/fail mark. 

In May 2004, 21 applicants sat for 
the certification examination. There 
were 10 applicants who passed the ex- 
amination, for a pass rate of 47.6 per- 
cent. That is a marked improvement 
from the prior year when approxi- 
mately 10 percent of the applicants 
passed the examination. There are 
now a total of 333 lawyers certified in 
the area of wills, trusts and estates. 

The committee reviewed applica- 
tions for initial certification from 17 
people. A total of 15 applicants were 
determined to be eligible to sit for the 
certification examination, in May 2005. 
The 2005 examination will be the 20th 
examination. 

In writing the exam, the commit- 
tee has prepared seven new essay 
questions. The essay portion of the 
exam is given four hours. The re- 
maining two hours of the exam con- 
sists of 67 multiple-choice questions. 
The committee continues to review 
the examination format, as well as 
the information provided to the ap- 
plicants, in its ongoing effort to make 
sure that the examination is fair, yet 
continues to be a rigorous test of the 
applicants’ expertise in all relevant 
areas of the practice. 

In addition to applications for initial 
certification, the committee reviewed 
33 applications for recertification. 

The committee continues to 
stress the importance of certifica- 
tion. As so much of the practice is 
an office practice and, except for 
probate and trust litigation, is un- 


opposed, it is difficult for the pub- 
lic to obtain independent verifica- 
tion of any attorney’s qualifications 
in the practice area. The certifica- 
tion program allows the public to 
know that the attorney, through sub- 
stantial involvement, peer review, 
continuing legal education, and a 
comprehensive examination is well 
qualified in a specialty. The commit- 
tee encourages all who are qualified 
to apply and take the examination 
in order to become certified. 

FRANK T. Apams, Chair 


Workers’ 
Compensation Rules 

The Florida Supreme Court has 
determined that it lacks jurisdiction 
to promulgate rules of workers’ com- 
pensation procedure. See Amend- 
ments To The Florida Rules Of Work- 
ers’ Compensation Procedure, 29 Fla. 
L. Weekly S 734 (Fla. Dec. 2, 2004). 
Therefore, effective February 10, 
2005, The Florida Bar Workers’ 
Compensation Rules of Procedure 
Committee was dissolved by the 
Board of Governors. Effective Feb- 
ruary 24, 2005, the Board of Gover- 
nors approved the formation of a 
new, smaller committee with a re- 
vised scope, the Workers’ Compen- 
sation Rules Advisory Committee. 
The committee is charged with the 
duty of regular review and evalua- 
tion of the Rules of Procedure for 
Workers’ Compensation Adjudica- 
tions promulgated by the Division 
of Administrative Hearings and the 
Office of Judges of Compensation 
Claims and to assist DOAH and 
OJCC in the drafting rules of work- 
ers’ compensation procedure “to ad- 
vance orderly and inexpensive pro- 
cedures in the administration of 
justice.” See Fla. R. Jud. Admin. 
2.130(b)(6). The committee is com- 
posed of experienced workers’ com- 
pensation practitioners. 

Meetings are scheduled three 
times per year during annual meet- 
ings of The Florida Bar and at the 
Workers’ Compensation Educational 
Conference in Orlando August 21-24, 
2005. The committee looks forward 
to working with DOAH and the 
OJCC. 

ALLISON Hunnicutt Hauser, Chair 
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Environmental and Land Use Law 


Florida Supreme Court Takes Property Owners 
to the Cleaners: The Impact of Aramark v. Easton 


by Ralph A. DeMeo, Carl Eldred, and Lisa J. Feuerstein 


he Florida Supreme Court 

decided a case with poten- 

tially far-reaching impli- 

cations for industries, 
businesses, and landowners in 
Florida who own or acquire con- 
taminated property that has dam- 
aged adjoining or nearby properties. 
In Aramark Uniform & Career Ap- 
parel, Inc. v. Easton, 29 Fla. L. 
Weekly S551 (Fla. 2004), the court 
held that FS. §376.313(3) creates a 
private cause of action imposing 
strict liability for damages against 
an adjoining landowner without 
proof that the defendant actually 
caused the pollution. In addition, 
the court held that the defendant 
is limited to the statutory defenses 
found in F:S. §376.308. 

This article evaluates the hold- 
ing of Aramark and its impact on 
property owners in Florida. This 
article also will evaluate the relation- 
ship between the Aramark decision 
and the statutory environmental li- 
abilities and exceptions from such li- 
abilities found in state contaminated 
site cleanup programs. 


The Aramark Case 

Aramark acquired a property 
upon which a drycleaning business 
was operated that was determined 
to be contaminated. Aramark began 
assessment and remediation of the 
property pursuant to a consent or- 
der with the State of Florida, De- 
partment of Environmental Protec- 
tion (DEP) that, among other 
things, required Aramark to 
remediate any contamination in the 
groundwater under the neighbor 
Easton’s property. Easton subse- 


In Aramark, the 
court held that F.S. 
§376.313(3) creates a 
private cause of action 


imposing strict liability for 


damages against an 
adjoining landowner 
without proof that the 
defendant actually 
caused the pollution. 


quently learned that chemical sol- 
vents from Aramark’s property had 
contaminated Easton’s soil and 
groundwater. Easton sought mon- 
etary damages and injunctive relief 
from Aramark for the prior and on- 
going migration of contamination 
onto and under his property, assert- 
ing various common law theories as 
well as a claim under FS. 
§376.313(3). The trial court con- 
cluded that although contamina- 
tion of Easton’s property had dimin- 
ished its value by $153,000, Easton 
failed to prove that Aramark or the 
prior owners of the property had 
caused the contamination. The trial 
court thus entered judgment in 
Aramark’s favor. The First District 
Court of Appeal reversed, holding 
that F.S. §376.313(3) created a pri- 
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vate cause of action for strict liabil- 
ity and did not require proof that 
the defendant had caused the con- 
tamination. In so holding, the First 
District relied on two other cases 
that held that FS. §376.313 creates 
a private cause of action: 
Cunningham v. Anchor Hocking 
Corp., 558 So. 2d 93 (Fla. lst DCA 
1990), review denied, 574 So. 2d 139 
(Fla. 1990), and Kaplan v. Peterson, 
674 So. 2d 201 (Fla. 5th DCA 
1996).Those cases conflicted di- 
rectly with Mostoufi v. Presto Food 
Stores, Inc, 618 So. 2d 1372 (Fla. 2d 
DCA 1993). The Supreme Court ac- 
cepted conflict jurisdiction pursu- 
ant to Fla. Const. art. V, §3(b)(3) to 
determine whether FES. §376.313(3) 
creates a private cause of action 
imposing liability without proof 
that the defendant caused the pol- 
lution, or merely modifies existing 
common law causes of action, which 
require proof of causation. 


The Supreme Court Rules 

In a comprehensive decision the 
Supreme Court held that F.S. 
§376.313(3) creates a private cause 
of action for strict liability regard- 
less of causation. In so holding, the 
court analyzed the precise cause of 
action the statute authorizes, the 
limited defenses the statute allows, 
other evidence in the statute itself 
that it intends to create a cause of 
action, and public policy. 

The court found that FS. 
§376.313(3) creates a private cause 
of action because the precise cause 
of action that the statute authorizes 
provides a remedy unavailable un- 
der the common law. Under the 
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common law, a landowner whose 
land is damaged by pollution from 
an adjoining landowner can assert 
various claims, but all available 
common law claims require proof 
that the defendant caused the pol- 
lution resulting in the damages. On 
its face, however, F.'S. §376.313(3) 
departs from the common law by 
creating a damages remedy for the 
nonnegligent discharge of pollution 
without proof that the defendant 
caused the discharge. Specifically, 
§376.313(3) provides: 

Except as provided in ss. 376.3078(3) 
and (11), nothing contained in ss. 376.30- 
376.319 prohibits any person from bring- 
ing a cause of action in a court of com- 
petent jurisdiction for all damages 
resulting from a discharge or other con- 
dition of pollution covered by ss. 376.30- 
376.319 ....In any such suit it is not 
necessary .. . to plead or prove negli- 
gence in any form or manner. [A] per- 
son need only plead and prove the fact 
of the prohibited discharge or other pol- 
lutive condition and that it has occurred. 


Furthermore, it limits the de- 
fenses of this cause of action to those 
defenses specified in §376.308. 
The court found further evidence 
that F.S. §376.313(3) creates a pri- 
vate cause of action in the limited 
defenses that the statute allows 
(e.g., the innocent purchaser de- 
fense, act of god, act of war, and the 
third party defense). The court 
stated that such defenses would be 
superfluous if a plaintiff had to prove, 
as part of the action, that the defen- 
dant caused the contamination. 

In addition, the court found that 
other parts of F.S. §376.313(3), in- 
cluding its title (“Nonexclusiveness 
of remedies and individual cause of 
action for damages under ss. 376.30- 
376.319”), evidence the legislature’s 
intent to create a cause of action 
rather than modify existing ones. 
The court also pointed to a cumula- 
tive remedies clause and an attor- 
neys’ fees provision in the statute, 
both evidencing that the statute cre- 
ates a new cause of action in addi- 
tion to those available under the 
common law. 

Finally, the court noted several 
public policy reasons for interpret- 
ing F'S. §376.313(3) to create a pri- 
vate cause of action. The court rea- 
soned that between the owner of 


contaminated property and a victim 
of pollution, the current owner is in 
a superior position to protect itself 
through pre-purchase due diligence 
and negotiation of indemnities with 
the seller. The court noted also that 
prospective purchasers of contami- 
nated property have recourse to an 
entire industry providing pre-acqui- 
sition environmental audits and 
environmental insurance products 
that protect against third party 
damage claims. Thus, the court re- 
manded the case to the circuit court 
to apply FS. §376.313(3) as a strict 
liability statute, without requiring 
proof that the petitioners caused the 
contamination on their own prop- 
erty, and to determine whether any 
of the statutory exceptions and de- 
fenses apply. 


Pre-Aramark Decisions 

Pre-Aramark decisions of the courts 
show the development of the law in 
this area and the split in the districts. 

First, in 1990, in Cunningham v. 
Anchor Hocking Corp., 558 So. 2d at 
93, Cunningham and several other 
individuals, who were all workers in 
Anchor Hocking’s glass manufactur- 
ing plant, sued Anchor Hocking al- 
leging that they were exposed to 
toxic substances resulting in respi- 
ratory problems, liver damage, brain 
tumors, pulmonary disease, cancer, 
and other disorders. The Florida 
First District Court of Appeal held 
that the trial court erred in dismiss- 
ing claims that were based on a 
statutory strict liability theory un- 
der F.'S. §376.313, suggesting that 
§376.313 creates a private cause of 
action for persons injured by a 
defendant’s release of hazardous 
materials which causes environ- 
mental as well as health hazards 
regardless of whether the damages 
are associated with the pollution of 
land or water.! 

Second, in 1993, in Mostoufi v. 
Presto Food Stores, Inc., 618 So. 2d 
at 1372, Mostoufi, the owner of a 
gasoline station, sued Presto, the 
previous owner of the station, seek- 
ing compensation for damages from 
petroleum contamination of 
Mostoufi’s property which Presto 
allegedly caused during the time 


that Presto owned the property. 
Mostoufi brought a strict liability 
claim based on FS. §376.313(3) to 
recover the reduction in value of the 
property caused by the contamina- 
tion. In affirming the trial court’s 
dismissal of the claim, the Florida 
Second District Court of Appeal 
found that §376.313(3) did not cre- 
ate a new cause of action. In fact, 
the court concluded that the statute 
is framed so as not to prohibit bring- 
ing a cause and should not be inter- 
preted as creating a new cause of 
action.” In dicta, the court stated 
that to interpret §376.313(3) other- 
wise would negatively impact the 
purpose of §§376.30 to 376.319, 
which is to protect the lands and 
waters of Florida and to provide for 
the prompt containment and re- 
moval of damage to those lands and 
waters by pollutant discharge.’ 

Third, in 1996, in Kaplan v. 
Peterson, 672 So. 2d at 201, Kaplan, 
the current owner of commercial 
real property sued Peterson, the 
prior owner, seeking compensation 
for damages from petroleum con- 
tamination of Kaplan’s property 
which Peterson allegedly caused 
during the time Peterson owned the 
property. Kaplan sought damages 
for the expenses and costs associ- 
ated with remediating the property 
based on a strict liability claim un- 
der §376.313(3). The Florida Fifth 
District Court of Appeal found that 
§376.313(3) contemplated and per- 
mitted such a private cause of ac- 
tion and recognized that, although 
courts are reluctant to read into a 
statute a new cause of action, 
§376.313 makes “little sense” if it 
does not do so.* 

Finally, in 2004, in Aramark, the 
Florida Supreme Court approved 
the First District Court of Appeal’s 
decisions and disapproved Mostoufi 
to the extent it is inconsistent with 
the holding in Aramark. 


DEP Regulatory Programs 
DEP implements three regulatory 
programs relating to the cleanup of 
contaminated sites: the Petroleum 
Cleanup Participation Program, the 
Drycleaning Facility Restoration 
Program, and the Brownfield Pro- 
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gram. Each program offers its par- 
ticipants certain statutory excep- 
tions from liabilities in exchange for 
their participation in the cleanup pro- 
gram. This article will examine now 
the issue of whether Aramark impacts 
these liabilities and exceptions. 

¢ DEP’s Drycleaning Facility Res- 
toration Program 

The Aramark decision impacts the 
statutory liabilities in the DEP’s 
Drycleaning Facility Restoration 
Program, found at §§376.3078-3079 
only by recognizing a private cause 
of action under §376.313(3). Thus, a 
person may bring a cause of action 
for certain damages resulting from 
pollution from drycleaning facilities 
without proof that the defendant ac- 
tually caused the pollution; it creates 
a strict liability cause of action. This 
is a departure from the causes of ac- 
tion available under the common law, 
in which the plaintiff must prove 
that the defendant caused the pollu- 
tion resulting in the damages. 

However, the Aramark decision 
does not impact the statutory excep- 
tions from liabilities set forth in the 
DEP’s Drycleaning Facility Restora- 
tion Program. The court did not de- 
termine whether any of the statutory 
exceptions would be applicable to the 
facts of the case in particular or to a 
strict liability cause of action brought 
under §376.313(3) generally. That 
issue will be determined by the cir- 
cuit court on remand. Section 
376.313(3) states that the exceptions 
set forth in §376.3078(3) (relating to 
the costs of rehabilitation of environ- 
mental contamination) and 
§376.3078(11) (relating to property 
damages) apply to strict liability 
causes of action brought under 
§376.313(3). Furthermore, 
§376.313(5)b expressly provides that, 
in an action against the owner or 
operator of a drycleaning facility for 
damages arising from the discharge 
of drycleaning solvents, §376.313(3) 
does not apply, and negligence must 
be proven if it is shown that the fa- 
cility was in compliance with DEP 
rules regulating drycleaning facili- 
ties. On remand, the circuit court 
should recognize and uphold the ap- 
plicability of those exceptions in 
strict liability suits brought under 


§376.313(3). The circuit court should 
then go on to determine whether any 
of the exceptions may be applied to 
the facts of the Aramark case. Simi- 
larly, the Aramark court did not de- 
termine whether any of the statutory 
defenses available to participants in 
the DEP’s Drycleaning Facility Res- 
toration Program would apply to the 
case. That issue will also be decided 
by the circuit court on remand. 

¢ DEP’s Petroleum Cleanup Par- 
ticipation Program 

The Aramark decision also impacts 
the statutory liabilities in the DEP’s 
Petroleum Cleanup Participation 
Program, found at §§376.3071-.3072, 
only by recognizing a private cause 
of action under §376.313(3). Thus, a 
person may bring a cause of action 
for certain damages resulting from 
pollution from petroleum discharges 
without proof that the defendant ac- 
tually caused the pollution. Although 
the pollution in the Aramark case 
was caused by a drycleaning facility 
and was not a petroleum discharge, 
§376.313(3) applies to damages “re- 
sulting from a discharge or other con- 
dition of pollution covered by ss. 
376.30-376.319.” The Petroleum 
Cleanup Participation Program is set 
forth in §376.307. Therefore, a petro- 
leum discharge or pollution condition 
would be “a discharge or other con- 
dition of pollution covered by ss. 
376.30-376.319” and subject to a 
strict liability suit under 
§376.313(3). 

The Aramark decision did not im- 
pact the statutory exceptions from 
liabilities set forth in the DEP’s Pe- 
troleum Cleanup Participation Pro- 
gram. Furthermore, this issue will 
not be before the court on remand 
since Aramark does not involve pe- 
troleum pollution. However, if the 
circuit court recognizes the availabil- 
ity of the statutory exemptions con- 
tained in DEP’s Drycleaning Facil- 
ity Restoration Program in strict 
liability actions brought under 
§376.313(3), then it would be a logi- 
cal extrapolation from that decision 
that the statutory exemptions con- 
tained in DEP’s Petroleum Cleanup 
Participation Program would also be 
available in strict liability actions 
brought under §376.313(3). As in the 
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Drycleaning Facility Restoration 
Program, §376.313(4) expressly pro- 
vides that, in an action against the 
owner or operator of a petroleum stor- 
age system for damages arising from 
a petroleum storage system discharge, 
§3376.313(3) does not apply and neg- 
ligence must be proven if it is shown 
that the facility was in compliance with 
DEP rules regulating petroleum stor- 
age systems. Whether any of the statu- 
tory defenses relating to petroleum 
pollution are available in a strict li- 
ability action brought under 
§376.313(3) would follow the same rea- 
soning. 

¢ DEP’s Brownfield Program 

The Aramark decision did not affect 
the liabilities of, or exceptions from, 
liabilities and defenses available to 
participants in the DEP’s Brownfield 
Program, found at §§376.78-.875. The 
court held that §376.313(3) creates a 
strict liability cause of action for dam- 
ages resulting from certain types of 
pollution. By its own terms, 
§376.313(3) applies only to pollution 
covered by §§376.30-376.319. Conse- 
quently, because DEP’s Brownfield 
Program is set forth in §§376.78-.875, 
the Brownfield Program is outside the 
scope of pollution covered by §§376.30- 
376.319. In addition, it is important to 
note that the statutory scheme of the 
DEP’s Brownfield Program does not 
include a “nonexclusiveness of rem- 
edies and individual cause of action for 
damages” section or any similar pro- 
vision. 


Conclusion 

The Aramark decision creates a 
private cause of action imposing 
strict liability against a landowner 
for damages resulting from pollution 
or hazardous substances, without 
proof that the defendant actually 
caused the pollution. The statutory 
exceptions from liabilities and de- 
fenses which are generally available 
to defendants in actions brought by 
DEP under other provisions in F‘S. 
Ch. 376, relating to petroleum and 
drycleaning facility pollution, should 
be available to defendants in strict 
liability suits brought by citizens 
under F‘S. §376.313(3). The Aramark 
decision has no impact on the liabili- 
ties, exceptions from liabilities, or 
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statutory defenses set forth in the 
DEP’s Brownfield Program. 

While Aramark will be welcomed 
by adjoining landowners who claim 
that neighboring properties have 
caused damage to their property, 
owners and operators of contami- 
nated sites must now be prepared to 
defend an increasing number of suits 
that undoubtedly will be filed. 
Through §§367.313(4) and (5) own- 
ers and operators of drycleaning fa- 
cilities and petroleum storage sys- 
tems may be able to reinsert a 
causation element into the suit. How- 
ever, no such option exists for those 
owners and operators of contami- 
nated sites not within these regula- 
tory programs. Of course, owners and 
operators of previously contaminated 
sites may still plead and prove that 
they are eligible for one or more 
statutory defenses recognized by sec- 
tion F.S. §376.313(3). For landown- 
ers who acquire previously contami- 
nated property, however, if these 
landowners wish to avoid or mini- 
mize liability, they must address 
their legal exposure through the due 
diligence process, or seek legislative 
intervention. In the meantime, the 
message to these landowners from 
the Florida Supreme Court is clear: 
Buyer beware! O 


' See also Gary K. Hunter, Statutory 
Strict Liability for Environmental Con- 
tamination: A Private Cause of Action 
to Remedy Pollution or Mere Legislative 
Jargon?, 72 Fa. B.J. 50 (Jan. 1998). 

2 Mostoufi, 618 So. 2d at 1376. 

at 1377. 

* Kaplan, 674 So. 2d at 203. 
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Family Law 


Financial Affidavits in Dissolution of 
Marriage Actions: Are They Really Mandatory? 


f all the ostensibly sac- 

rosanct principles of 

Florida family law pro- 

cedure, the concept that 
financial affidavits are required in 
all dissolution of marriage actions 
and cannot be waived is the pole- 
star. While it is in fact true that the 
literal language of the Family Law 
Rules of Procedure mandate that all 
parties in all dissolution proceed- 
ings file financial affidavits, an 
analysis of the pertinent case law 
reveals that the courts have in sig- 
nificant measure eviscerated the 
rule. Indeed, while the rules provide 
that financial affidavits are man- 
datory in all dissolution proceed- 
ings, the case law supports the 
proposition that financial affidavits 
are mandatory only in original pro- 
ceedings as opposed to simplified 
dissolutions, and even then only 
when a specific request for finan- 
cial relief has been made in the 
pleadings. Moreover, the answers to 
several compelling questions are 
uncertain in the case law. Are mari- 
tal settlement agreements and fi- 
nal judgments void in the absence 
of financial affidavits? Can the 
court proceed with entry of a final 
judgment in the absence of finan- 
cial affidavits? If settlement agree- 
ments and judgments are not void, 
can it reasonably be argued that fi- 
nancial affidavits are in fact man- 
datory? 

This article will explore and at- 
tempt to answer these questions 
and, ultimately, pose the theory 
that it cannot be presumed that 
marital settlement agreements en- 
tered in the absence of financial af- 
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by David L. Manz 


The proposition that 
financial affidavits 
are truly mandatory 
in all dissolution 
cases Is at least 
somewhat 
embellished. 


fidavits may be abrogated, or that 
final judgments of dissolution en- 
tered without a financial affidavit 
are automatically void, except in a 
very narrow category of dissolution 
actions. Ultimately, then, it can 
well be argued that the proposition 
that financial affidavits are truly 
mandatory in all dissolution cases 
is at least somewhat embellished. 
The requirement that financial 
affidavits are mandatory in disso- 
lution actions is well entrenched in 
Florida law.' Prior to enactment of 
the Florida Family Law Rules of 
Procedure in 1996, Fla. R. Civ. P. 
1.611 provided that each party seek- 
ing child support, alimony, or modi- 
fication thereof, an equitable distri- 
bution of assets or debts; or 
attorneys’ fees, suit money, or court 
costs, was required to serve on all 
parties a financial affidavit in sub- 
stantial conformity with Rule 
1.611(a).? Rule 6.11 was deleted and 


relocated to the Florida Family 
Rules of Procedure November 22, 
1995, effective January 1, 1996.° 
The requirements regarding the 
need for financial affidavits are now 
found in two separate sections of the 
rules. Rule 12.105 states that in 
simplified dissolution procedures: 
“The parties must each file a finan- 
cial affidavit (Family Law Form 
12.901(d) or 12.901(e)) and a mari- 
tal settlement agreement (Family 
Law Form 12.901(h)(3)).* In all 
other dissolution actions, Rule 
12.285, subsection(d), sets forth the 
mandatory disclosure requirements 
for initial or supplemental proceed- 
ings and provides that the filing of 
a financial affidavit is a “require- 
ment” that “cannot be waived by the 
parties.” Similarly, subsection 
(c)(1) of Rule 12.285 provides that 
the financial affidavit requirement 
“cannot be waived by the parties” 
in proceedings for temporary finan- 
cial relief.° Rule 12.285 specifically 
excludes simplified dissolution pro- 
ceedings and uncontested dissolu- 
tions from its requirements. 
Construction of the rules as to the 
issue of whether financial affidavit 
can be waived has led to different 
standards for simplified dissolu- 
tions as opposed to original proceed- 
ings. As to simplified dissolutions, 
although Rule 12.105 in fact states 
the financial affidavits cannot be 
waived, the case law construing the 
rule indicates otherwise. Varrieur 
v. Varrieur, 775 So.2d 361 (Fla. 3d 
DCA 2000), is instructive. In 
Verrieur, the husband filed a sim- 
plified dissolution petition. The par- 
ties later mutually divided all of the 


& 


real property and marital assets and 
signed a partnership agreement ef- 
fectuating their agreement. The 
partnership agreement provided 
that the parties’ rental properties 
would be jointly owned and oper- 
ated, and that the rentals would be 
distributed equally. The trial court 
then entered a final judgment of dis- 
solution, after the wife testified un- 
der oath that she was not coerced, 
and that the marital property had 
been divided. 

Neither party objected to the pro- 
posed financial settlement, and nei- 
ther party filed a financial affida- 
vit.’ The Third District ruled that 
financial affidavits can in fact be 
waived for simplified procedures 
under Rule 12.105.° The court 
pointed out that though Rule 12.285 
contains specific language which 
states that the financial affidavit 
requirement “cannot be waived by 
the parties,” there is no such lan- 
guage in Rule 12.105 for simplified 
dissolution proceedings.’ Moreover, 
the court further noted that Rule 
12.285 specifically excludes simpli- 
fied dissolution proceedings and 
uncontested dissolutions from its 
requirements.’ Citing Leisure Re- 
sorts, Inc. v. Frank J. Rooney, Inc., 
654 So.2d 911 (Fla.1995), the court 
reasoned that if the Supreme Court 
had intended to prohibit a waiver of 
the obligation of filing financial af- 
fidavits in Rule 12.105, it would 
have included an explicit statement 
to that effect, just as it did in Rule 
12.285." 

The court concluded that the de- 
liberate exclusion of this language 
evidences a different meaning was 
intended with regard to financial 
disclosure in simplified dissolution 
proceedings, citing Ocasio v. Bureau 
of Crimes Compensation Division of 
Workers’ Compensation, 408 So.2d 
751 (Fla. 3d DCA 1982). The court 
concluded that a party may waive 
the filing of a financial affidavit in 
a simplified proceeding under Rule 
12.105 by failing to object at trial, 
and that such a waiver will be up- 
held when there is no showing of 
prejudice and the record demon- 
strates competent substantial evi- 
dence that supports the final 


award.” 

Even in nonsimplified cases, the 
rule mandating financial affidavits 
has been significantly constrained. 
In Salczman v. Joquiel, 776 So.2d 
986 (Fla. 3d DCA 2001), the wife 
filed a verified petition for the dis- 
solution of marriage, wherein she 
averred that the terms of an anten- 
uptial agreement should be fully 
enforced.'* She sought no financial 


support or relief from the former 
husband. The former husband filed 
his answer, admitting all of the al- 
legations contained in the petition, 
and requested that the only two 
jointly titled assets of the parties be 
divided equally between the parties 
pursuant to the antenuptial agree- 
ment. Thereafter, the parties ami- 
cably disposed of the two jointly 
titled assets pursuant to the terms 
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of the antenuptial agreement. 

On appeal, the parties argue that 
the order requiring them to submit 
financial affidavits in their dissolu- 
tion action pursuant to Rule 12.285, 
where there were no financial issues 
presented to the trial court for its 
consideration, violated their consti- 
tutional right to privacy." Finding 
that it was not necessary to reach 
the privacy claim, the court read the 
plain language of Rule 12.285 as 
that financial affidavits are required 
(and nonwaivable by the parties) 
when there has been an initial or 
supplemental request for perma- 
nent financial relief, that is, where 
a party seeks to have the court make 
an award of permanent financial 
relief such as child support, ali- 
mony, equitable distribution of as- 
sets, or debts, etc. Contrarily, if a 
court in a dissolution proceeding 
under that rule is not being called 
upon to award any permanent finan- 
cial relief to a party, financial affi- 
davits are not required and are in- 
deed wholly irrelevant to the 
proceeding.’ As the court was pre- 
sented with absolutely no issue as 
to permanent financial relief for ei- 
ther party, the court concluded that 
the rule does not mandate that fi- 
nancial affidavits be filed.'® 

If financial affidavits are not re- 
quired in simplified dissolution ac- 
tions or in cases where financial re- 
lief has not been requested, the 
question remains as to whether 
there is a class of cases in which fi- 
nancial affidavits are in fact man- 
datory. An analysis of the recent 
Fifth District case of Dyke v. Dyke, 
837 So.2d 584 (Fla. 5th DCA 2003), 
is enlightening as to this issue. 

In Dyke, the parties began disso- 
lution proceedings when the former 
wife filed a petition for dissolution 
of marriage." Although the husband 
was hospitalized in a psychiatric 
facility at the time he was served 
with the dissolution papers, he re- 
tained counsel and filed an answer 
and counterclaim for dissolution, 
alimony, equitable distribution, and 
a partition of the parties’ real and 
personal property.'* At the time of 
the final hearing, he was again hos- 
pitalized in a psychiatric facility in 


In reviewing the 
triumvirate of Dyke, 


Vamieur, and Salczman, 


it is apparent that though 


the rules provide that 
financial affidavits are 
mandatory in simplified 
dissolutions, the case 
law supports that in fact 
they can be waived. 


England, and as a result, did not 
attend the final hearing and was not 
represented as his counsel had pre- 
viously withdrawn. A final judgment 
of dissolution was therefore entered, 
which awarded the former wife what 
the former husband later contended 
was substantially all of the parties’ 
property. More than three years af- 
ter the final judgment was entered, 
the former husband filed a motion 
to set the judgment aside, alleging 
fraud. He further alleged that the 
former wife’s failure to file the finan- 
cial affidavit required by Florida 
Family Law Rule of Procedure 
12.285(d)(1), rendered the final 
judgment void. His argument was 
premised on the notion that the fail- 
ure to file a financial affidavit is 
akin to filing a fraudulent affidavit. 

Citing Cerniglia v. Cerniglia, 679 
So.2d 1160 (Fla.1996), the court 
stated that accepting the former 
husband’s position would “nega- 
tively impact the finality of judg- 
ments, and that [S]uch an expansion 

. . is contrary to the public policy 
favoring the termination of litiga- 
tion after trial and appeal of the 
court’s judgment.”’* Further citing 
Vaccaro v. Vaccaro, 677 So.2d 918 
(Fla. 5th DCA 1996), the court indi- 
cated that though it may have been 
error for the court to proceed with- 
out a financial affidavit from the 
former wife, that the lack of such an 
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affidavit does not deprive the trial 
court of jurisdiction and that any 
error was waived by the failure of 
the husband to object at the time of 
the final hearing. (emphasis added). 

In reviewing the triumvirate of 
Dyke, Varrieur, and Salczman, sev- 
eral conclusions can be drawn. First, 
it is apparent that though the rules 
provide that financial affidavits are 
mandatory in simplified dissolu- 
tions, the case law supports that in 
fact they can be waived.”° Second, 
even in original proceedings, if a 
party’s pleadings do not include a 
request for financial relief, the re- 
quirement that the parties file fi- 
nancial affidavits is not triggered. 
Third, even in original proceedings, 
the requirement that the parties file 
financial affidavits will effectively 
be negated if the parties proceed to 
final hearing without objecting to 
the lack of affidavits, and by the 
holding in Dyke that final judgments 
in the absence of financial affidavits 
are not void. 

Notwithstanding that we may 
reach these conclusions, our critical 
questions are still unanswered. In 
the absence of financial affidavits, 
are final judgments of dissolution 
and marital settlement agreements 
ever void? Under what circum- 
stances? If they are never void, can 
we agree that the language in the 
rule that financial affidavits are 
mandatory is in essence mere win- 
dow dressing? 

To answer these questions, we 
must first analyze the court’s state- 
ment in Dyke that it may have been 
error for the court to proceed to en- 
try of a final judgment without a fi- 
nancial affidavit. In reaching that 
conclusion, the court in Dyke cited 
Vaccaro v. Vaccaro, 677 So.2d 918 
(Fla. 5th DCA 1996). Citing Rule 
1.611(a), Florida Rules of Civil Pro- 
cedure, the court in Vaccaro held 
that a final judgment granting mon- 
etary relief may be vacated on ap- 
peal if the party awarded relief 
failed to file a required financial af- 
fidavit, but only if the appellant ob- 
jected at trial to the other party’s 
failure to file an affidavit. Further 
citing Seinfeld v. Seinfeld, 363 So.2d 
19 (Fla. 3d DCA 1978), and Nour v. 


at 

: 
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Nour, 373 So.2d 379 (Fla. lst DCA 
1979), the Vaccaro court also noted 
that the appellant need demonstrate 
that he was prejudiced by the other 
party’s failure to file the affidavit 
and that the award is not supported 
by competent substantial evidence. 
To establish prejudice, the appellant 
need demonstrate that the court 
would not have awarded the mon- 
etary relief had it possessed the in- 
formation required by the financial 
affidavit. Seinfeld, 363 So.2d 19 
(Fla. 3d DCA 1978). 

Ultimately then, Dyke instructs 
us that final judgments effected in 
the absence of financial affidavits 
are not automatically void, and that 
only upon a showing that a party 
objected to the final hearing on the 
grounds there was no financial affi- 
davits filed and that the lack of affi- 
davit was prejudicial would the fi- 
nal judgment probably be subject to 
successful attack. The underpinning 
of all the cases cited in Dyke regard- 
ing the question of whether final 
judgments are void if effected in the 
absence of financial affidavits is Fla. 
R. Civ. P. 6.11(a), which was abro- 
gated by the Florida Family Law 
Rules of Procedure in 1996. Though 
not yet answered in the case law, the 
present rule regarding the need for 
financial affidavits as found in Fla. 
Fam. L. R. P. 12.285 would likely 
be construed as the courts construed 
the prior Rule 1.611, that is, that 
only upon a showing that the court 
would have ruled differently at the 
final hearing had financial affida- 
vits been exchanged would a final 
judgment be abrogated. 

Dyke dealt with the question of a 
dissolution action proceeding to fi- 
nal hearing without the parties hav- 
ing reached a settlement agreement 
prior to the final hearing. The ques- 
tion remains as to whether marital 
settlement agreements and final 
judgments effected in the absence of 
financial affidavits are ever subject 
to being vacated or abrogated. To 
answer that question, we must ex- 
amine the Florida Supreme Court 
decision of Macar v. Macar, 803 
So.2d 707 (Fla. 2001). 

In Macar, the Supreme Court held 
that in divorce cases where marital 


If a party does not 
file a financial affidavit 
in litigation, the other 
party can bring a motion 
to compel, motion for 
contempt, and 
ultimately, any of the 
other sanctions as set 
forth in Fla. R. Civ. P. 
1.380(b)(2). 


settlement agreements are reached 
after litigation is initiated and the 
parties are afforded an opportunity 
to engage in the discovery process, 
parties challenging settlement 
agreements and final judgments 
should not be permitted to claim 
lack of knowledge, because through 
due diligence they could have un- 
earthed all relevant facts. The Su- 
preme Court limited its prior rule 
set forth in Casto v. Casto, 508 So.2d 
709 (Fla. 1987), holding that Casto 
provides the framework for chal- 
lenging settlement agreements en- 
tered into prior to litigation and dis- 
covery, but that after a legal 
proceeding has been initiated, 
where parties may employ counsel 
to engage in the discovery process 
to disclose all assets and relevant 
factors, an ex-spouse should not be 
permitted to challenge settlement 
agreement and final judgments on 
the basis of lack of disclosure.*' The 
court further ruled that the more 
narrow provisions of Fla. R.Civ. P. 
1.540 apply to challenging agree- 
ments entered into after litigation. 
Prior to Macar, the district courts 
had spearheaded attacks on media- 
tion agreements and settlement 
agreements, limiting abrogation of 
those agreements to the first prong 
of the Casto analysis. Petracca uv. 
Petracca, 706 So. 2d 904 (Fla. 4th 
DCA 1998); Crupi v. Crupi, 784 So. 


2d 611 (Fla. 5th DCA 2001). Petracca 
involved a stipulated settlement 
agreement made in the course of 
what the court termed “overheated” 
and “fierce” divorce litigation, and 
an attack on the agreement prior to 
entry of the final judgment. The 
Fourth District in Petracca held that 
the spouse challenging a litigation 
settlement agreement is limited to 
showing fraud, misrepresentation, 
or coercion, and that inquiry into the 
“unreasonableness” or “unfairness” 
of the settlement agreement to ei- 
ther party is not permitted. In 
Crupi, one of the parties attacked a 
mediation agreement on the ground 
of lack of disclosure. There, the Fifth 
District ruled that the same rule 
should apply regardless of whether 
the agreement is a stipulated settle- 
ment agreement, as in Petracca, or 
a mediated settlement agreement, 
as in Crupi. 

Though yet unanswered in the 
case law, the Supreme Court’s rule 
in Macar would likely extend to 
marital settlement agreements and 
judgments executed and rendered in 
the absence of financial affidavits 
because of the logical underpinnings 
of the rule. Macar, Petracca, and 
Crupi teach us that a party in liti- 
gation can choose to utilize discov- 
ery tools. They can also choose not 
to. If they do not, and then reach 
marital settlement agreements and 
mediation agreements and allow fi- 
nal judgments to be entered, they 
are at great peril, in that they can- 
not come back after execution of the 
agreement or entry of the judgment 
and question the adequacy of 
knowledge, because to do so would 
be to manipulate the privileges of 
litigation. The court in Macar spe- 
cifically stated that if the Casto 
analysis were applied to final judg- 
ments entered after litigation ini- 
tiated, such settlements would be 
entered into “with the knowledge, 
indeed, the expectation, that they 
could be rescinded.”” It is likely, 
then, that a court faced with the 
question of the abrogation of a 
marital settlement agreement or 
mediation agreement executed in 
the absence of a financial affidavit 
and after litigation commences 
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would reach the same decision as 
the court in Macar, Petracca, and 
Crupit. 

The rationale that prompted the 
court in Macar to state that the in- 
centive of parties in litigation to 
challenge the judgment after final 
judgments would “permit parties to 
manipulate the privileges of litiga- 
tion, waste judicial resources, and 
compromise finality in these judg- 
ments” is as equally applicable to 
discovery in the form of financial af- 
fidavits as with any of the other tools 
of discovery. Why should financial 
affidavits be treated differently than 
depositions, interrogatories, re- 
quests for production, Rule 12.285 
discovery, requests for admission, or 
subpoenas for documents from 
nonparties? If a party does not file 
a financial affidavit in litigation, the 
other party can bring a motion to 
compel, motion for contempt, and ul- 
timately, any of the other sanctions 
as set forth in Fl. R. Civ. P. 
1.380(b)(2), including striking of 
pleadings, as with any other discov- 
ery. Most importantly, the party can 
choose not to execute a settlement 
agreement prior to financial affida- 
vits being filed. Therefore, and given 
the tools available to compel discov- 
ery, including the filing of financial 
affidavits, it logically follows that an 
attack on a marital settlement 
agreement after litigation com- 
mences on the grounds of a lack ofa 
financial affidavit is the same ma- 
nipulation of the privileges of liti- 
gation and waste of judicial re- 
sources as is an attack on such an 
agreement on the grounds of lack of 
any other discovery. 

The foregoing analysis of Dyke 
and Macar supports the following 
conclusions: 

¢ In dissolution actions where the 
parties do not reach a settlement 
prior to the final hearing and have 
not filed financial affidavits, final 
judgments of dissolution are not 
void even in the absence of affida- 
vits, unless a party objects prior to 
entry of the judgment, and even 
then only if court would not have 
awarded the monetary relief had it 
possessed the information required 
by the financial affidavit. Seinfeld 


v. Seinfeld, 363 So. 2d 19 (Fla. 3d 
DCA 1978). 

¢ In dissolution actions where the 
parties reach a marital settlement 
agreement or mediation agreement 
after the initiation of litigation, 
marital settlement agreements, 
mediation agreements, and final 
judgments will most likely be 
deemed valid and will not be abro- 
gated, even when financial affida- 
vits are not filed prior to execution 
of the agreement and rendition of 
the judgment. 

It is in fact true that the Florida 
Family Law Rules of Procedure 
mandate financial affidavits in all 
dissolution cases. The case law pro- 
vides otherwise. Dissolution pro- 
ceedings in simplified cases, cases 
when financial relief is not re- 
quested, and cases involving media- 
tion agreements, marital settlement 
agreements, and final judgments 
after litigation commences, are 
likely completely unaffected by the 
failure of the parties to file finan- 
cial affidavits. While it is conceded 
that there exists a class of cases in 
which a result of failing to file a fi- 
nancial affidavit is of true signifi- 
cance and will result in a final judg- 
ment being invalidated and voided, 
that line is quite constrained, and 
includes only those actions in which 
a party objects prior to entry of the 
judgment, and even then only upon 
a showing that the court would not 
have granted the monetary relief 
had it possessed the information 
required by the financial affidavit. 
Are financial affidavits truly man- 
datory? As Jake Barnes bluntly put 
it, “Isn’t it pretty to think so?”** 


1 Fra. Fam. L. R. P. 12.105; 12.285(d). 

2 Fa. R. Civ. P. 1.611. 

8 Fia. R. Civ. P. 1.611 was deleted Nov. 
22, 1995, effective Jan. 1, 1996 (663 So. 
2d 1047). 

4 Fra. Fam. L. R. P. 12.105(c). 

5 Fa. Fam. L. R. P. 12.285(d)(1). 

6 Fia. Fam. L. R. P. 12.285(c)(1). 

? Verrieur, 775 So.2d 361. 

® Rule 12.285(a)(1) states: “This rule 
shall apply to all proceedings within the 
scope of these rules except proceedings 
involving . . . simplified dissolution.” 
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13 Salczman, 776 So. 2d 986. 

‘ The parties contended that the rule 
violated their constitutional right to pri- 
vacy as guaranteed by F.a. Const. art. 
I, §23. 

5 Alligood v. Florida Real Estate Com- 
mission, 156 So. 2d 705 (Fla. 2d D.C.A. 
1963) and State v. Egan, 287 So. 2d 1 
(Fla. 1973). 

'’ Dyke v. Dyke, 837 So. 2d 584 (Fla. 
5th D.C.A. 2003). 

9 Cerniglia v. Cerniglia, 655 So. 2d 172 
(Fla. 3d D.C.A. 1995). 

2° Varrieur v. Varrieur, 775 So. 2d 361 
(Fla. 3d D.C.A. 2000). 

21 In Casto, the Supreme Court consid- 
ered the elements upon which a trial 
court could set aside a postnuptial agree- 
ment, ruling that a spouse may set aside 
or modify an agreement by establishing 
that it was reached under fraud, deceit, 
duress, coercion, misrepresentation, or 
overreaching. Alternatively, agreements 
may be revoked if the challenging spouse 
establishes that the agreement makes 
an unfair or unreasonable provision for 
that spouse, given the circumstances of 
the parties.... Once the claiming spouse 
establishes that the agreement is unrea- 
sonable, a presumption arises that there 
was either concealment by the defend- 
ing spouse or a presumed lack of know]l- 
edge by the challenging spouse of the 
defending spouse’s finances at the time 
the agreement was reached. The burden 
then shifts to the defending spouse, who 
may rebut these presumptions by show- 
ing that there was either (a) a full, frank 
disclosure to the challenging spouse by 
the defending spouse before the signing 
of the agreement relative to the value of 
all the marital property and the income 
of the parties, or (b) a general and ap- 
proximate knowledge by the challenging 
spouse of the character and extent of the 
marital property sufficient to obtain a 
value by reasonable means, as well as a 
general knowledge of the income of the 
parties. Casto, 508 So. 2d at 333. 

22 Macar, 803 So. 2d at 710. 

23 ERNEST HeMiNGway, THE SuN ALSO 
Rises (1926). 
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Supreme Court Agrees With 
IRS on Contingent Attorney Fee Cases 


esolving a conflict among 

the circuits, the Supreme 

Court held in Commis- 

sioner v. Banks, and Com- 
missioner v. Banaitis, 125 S. Ct. 826 
(2005), that the portion of a recov- 
ery paid to an attorney as a contin- 
gent fee constitutes income to the 
taxpayer. 


Facts 

Banks. The California Depart- 
ment of Education terminated the 
employment of John W. Banks II. 
Mr. Banks hired an attorney under 
a contingent-fee agreement and 
filed suit against his former em- 
ployer. The complaint filed by Mr. 
Banks’ attorney contained a claim 
of employment discrimination un- 
der the Civil Rights Act of 1964 and 
certain other claims under state 
laws that were later abandoned. In 
1990, the parties eventually settled 
the claims of Mr. Banks for a total 
of $464,000, $150,000 of which was 
paid to the attorney of Mr. Banks. 

Mr. Banks excluded all of the 
settlement proceeds from his 1990 
federal income tax return. The com- 
missioner issued Mr. Banks a no- 
tice of deficiency for the 1990 tax 
year that included the entire 
$464,000 in the income of Mr. 
Banks. The Tax Court held that the 
entire $464,000 was taxable income 
to Mr. Banks.! 

The Court of Appeals for the 
Sixth Circuit concluded that the 
contingent fee agreement was not 
an anticipatory assignment of in- 
come because the litigation recov- 
ery was not already earned, vested, 
or even relatively certain to be paid 


by D. Michael O’Leary 
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held that the 


anticipatory assignment 
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applicable to contingent 


fee arrangements and 
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when the contingent fee contract 
was entered. In addition, the Sixth 
Circuit concluded that the contin- 
gent fee arrangement was essen- 
tially a partial assignment of in- 
come-producing property. 
Accordingly, the Sixth Circuit held 
that the $150,000 paid to the attor- 
ney of Mr. Banks was excludable 
from the income of Mr. Banks.” 
Banaitis. Mr. Banaitis was forced 
to leave his job as a loan officer and 
vice president at the Bank of Cali- 
fornia. Thereafter, he hired an at- 
torney under a contingent-fee ar- 
rangement and filed suit against 
the Bank of California and its suc- 
cessor, Mitsubishi Bank. The com- 
plaint filed by Mr. Banaitis’ attor- 
ney alleged that Mitsubishi Bank 
willfully interfered with Mr. 


Banaitis’ employment and caused 
the Bank of California to discharge 
him. The complaint further alleged 
that the Bank of California improp- 
erly discharged him and improperly 
attempted to force him to breach his 
fiduciary duty to his customers. 

The jury found for Mr. Banaitis. 
While the case was on appeal, the 
parties settled the case for 
$8,728,559. The defendants paid 
Mr. Banaitis $4,864,547 and 
$3,864,012 directly to Mr. Banaitis’ 
attorney. 

Mr. Banaitis excluded the 
amount paid to his attorney from 
gross income on his federal income 
tax return. The commissioner is- 
sued a notice of deficiency that in- 
cluded Mr. Banaitis’ attorneys’ fees 
in his gross income. 

The Tax Court upheld the deter- 
mination of the commissioner.’ The 
Court of Appeals of the Ninth Cir- 
cuit held that Oregon law vested 
Mr. Banaitis’ attorney with a prop- 
erty interest and accordingly, the 
contingent attorney fees paid to Mr. 
Banaitis’ attorney did not result in 
taxable income to Mr. Banaitis.‘ 


Importance of Treatment 
of Contingent Attorney Fee 
If the payment of contingent at- 
torney fees is treated as a miscella- 
neous deduction, the deduction is 
subject to the two percent floor on 
itemized deductions.® Accordingly, a 
taxpayer’s miscellaneous deduc- 
tions are deductible only to the ex- 
tent that they exceed two percent 
of the taxpayer’s adjusted gross in- 
come. In addition, all itemized de- 
ductions are subject to reduction if 


THE FLORIDA BAR JOURNAL/JUNE 2005 75 


| 


the taxpayer’s adjusted gross in- 
come exceeds a threshold amount.*® 
Most importantly, miscellaneous 
itemized deductions are not deduct- 
ible in determining the alternative 
minimum tax.’ As a result of the 
American Jobs Creation Act of 
2004, attorneys’ fees and court costs 
paid by, or on behalf of, a taxpayer 
in connection with any action in- 
volving a claim of unlawful dis- 
crimination*® are deductible in com- 
puting adjusted gross income and 
for alternative minimum tax pur- 
poses if paid after October 22, 
2004.° 

However, because this exception 
added by The American Jobs Cre- 
ation Act of 2004 is limited to re- 
coveries for unlawful discrimina- 
tion and only for attorneys’ fees and 
costs paid after October 22, 2004, 
the tax treatment of contingent at- 
torneys’ fees’ in many situations 
will be controlled by the Supreme 
Court’s decision in Banks and 
Banaitis. 


Analysis of Supreme Court 
The key issue in both cases was 
whether the “anticipatory assign- 
ment of income” doctrine applied. 
Under the anticipatory assignment 
of income doctrine, income is taxed 
to the party who earns the income 
and enjoys the economic gain rep- 
resented by the right to receive in- 
come.'! The doctrine is intended to 
prevent taxpayers from avoiding 
taxation through arrangements 
and contracts designed to prevent 
income from vesting in the one who 
earned it.'* The Supreme Court 
held that the anticipatory assign- 
ment of income doctrine is appli- 
cable to contingent-fee arrange- 
ments, even though there is no 
discernible tax avoidance purpose 
to contingent-fee arrangements. 
The Supreme Court noted that in 
the context of an anticipatory as- 
signment of income, the assignor 
often does not have dominion of the 
income at the moment of receipt. 
Accordingly, in that instance, it 
must be determined whether the 
assignor retains dominion over the 
income-generating asset. The Su- 
preme Court concluded that, in the 
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case of a litigation recovery, the in- 
come-generating asset is the cause 
of action arising from the plaintiff's 
legal injury and that the plaintiff 
retains dominion over the cause of 
action throughout the litigation. 

Although the taxpayers did not 
dispute that they retained domin- 
ion over their causes of action, they 
argued that the anticipatory as- 
signment of income doctrine should 
not apply because 1) the value of 
the legal claim was speculative at 
the moment of assignment and 
could be worth nothing, and 2) the 
attorney contributed income-gener- 
ating efforts and expertise that 
were important in the success of the 
litigation and those efforts essen- 
tially created a business relation- 
ship similar to a joint venture. 

The Supreme Court rejected the 
taxpayers’ arguments. First, it con- 
cluded that the anticipatory assign- 
ment of income doctrine can apply 
even though the value of legal claim 
was speculative at the moment of 
the assignment. Second, it con- 
cluded that the attorney-client re- 
lationship in a contingent fee case 
is a principal-agent relationship 
because, although the attorney can 
make tactical decisions without con- 
sulting with the client, the plaintiff 
must make all of the critical litiga- 
tion decisions, including whether to 
settle or proceed to judgment. 

The Supreme Court also stated 
that its ruling on contingent attor- 


ney fee cases is not altered by state 
laws that confer special rights or 
protection on the attorney as long 
as the special rights do not alter the 
principal-agent character of the at- 
torney-client relationship to a part- 
nership arrangement. The Supreme 
Court indicated that it was not 
aware of any state laws that con- 
verted the attorney from an agent 
to a partner. 


Unresolved Issues 
Arguments Not Presented to 
Lower Courts. The Supreme Court 
refused to consider certain other ar- 
guments not presented to the lower 
courts, including 1) the contingent- 
fee arrangement created a Sub- 
chapter K partnership; 2) the recov- 
eries from the litigation are 
proceeds from the disposition of 
property and the attorneys’ fees are 
subtracted as a capital expense; 
and 3) the contingent attorney fees 
are deductible reimbursed em- 
ployee business expenses. The Su- 
preme Court characterized these 
arguments as “novel propositions of 
the law with broad implications for 
the tax system.” Based upon this 
characterization by the Supreme 
Court, it is questionable whether 
these arguments would have been 
successful even if they had been pre- 
sented to the lower courts. However, 
an aggressive taxpayer may want to 
consider excluding from income con- 
tingent attorney fees and making 
one or more of these arguments. If 
that position is taken, it would be 
advisable for the taxpayer to dis- 
close the position on the taxpayer’s 
income tax return to attempt to 
avoid the substantial understate- 
ment penalty under IRC §6662. 
Contingent Fees Paid Pursuant to 
Fee-shifting Statutes. Mr. Banks 
brought his claims under federal 
statutes that authorize fee awards 
to prevailing plaintiffs’ attorneys. 
He argued that the application of 
the anticipatory assignment of in- 
come doctrine would be inconsistent 
with the intent of statutory fee shift- 
ing provisions. In cases where the 
plaintiff only seeks injunctive relief 
or damages that are substantially 
less than the attorneys’ fees, treat- 
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ing the attorneys’ fee award as in- 
come to the plaintiff could lead to 
the unhappy result that the plain- 
tiffloses money by winning the suit. 
This result, Mr. Banks argued, 
would undermine the effectiveness 
of fee-shifting statutes because 
plaintiffs might be reluctant to pur- 
sue certain cases where the dam- 
ages would be low when compared 
to the expected attorneys’ fees. 

The Court decided not to address 
this claim because after Mr. Banks 
settled his case, the fee paid to his 
attorney was based entirely on his 
private contingent-fee contract. In 
addition, there was no court ordered 
fee award and there was no indica- 
tion in Mr. Banks’ contingent-fee 
arrangement with his attorney or in 
the settlement agreement that the 
contingent-fee award paid to Mr. 
Banks’ attorney was in lieu of statu- 
tory fees. 

This leaves open a potential plan- 
ning opportunity if a claim by a 
plaintiff is under a statute that au- 
thorizes fee awards to prevailing 
plaintiffs’ attorneys. In that situa- 
tion, an attorney should consider 
including a provision in the contin- 
gent-fee arrangement and also in 
any settlement agreement that any 
contingent fee paid to the attorney 
is in lieu of statutory fees the client 
might otherwise be entitled to re- 
cover. In addition, if a settlement is 
reached, an attorney should also 
consider, as part of the settlement, 
obtaining a court-ordered fee award. 
If these steps are taken, there may 
be a reasonable basis for excluding 
the attorneys’ fees from the 
taxpayer’s income. Again, if that 


D. Michael O’Leary is a share- 
holder in the Tampa office of Trenam 
Kemker. He graduated from Miami Uni- 
versity with a B.S. in accounting; re- 
ceived his J.D. from Ohio State Univer- 
sity; and acquired his LL.M. in taxation 
from the University of Florida. He is a 
board certified tax attorney and a certi- 
fied public accountant. 

This column is submitted on behalf 
of the Tax Section, William D. Townsend, 
chair, and Michael D. Miller, Benjamin 
A. Jablow, and Normarie Segurola, edi- 
tors. 


position is taken, it would be advis- 
able for the taxpayer to disclose the 
position on the taxpayer’s income 
tax return to attempt to avoid the 
substantial understatement penalty 
under IRC §6662. 


Conclusion 

The Supreme Court has appar- 
ently settled the tax treatment of 
contingent attorney fees not ad- 
dressed by The American Jobs Cre- 
ation Act of 2004 by holding that 
contingent attorney fees are includ- 
ible in the taxpayer’s income. How- 
ever, there are still potential argu- 
ments that a taxpayer can make, 
especially where there is a claim by 
a taxpayer under a statute that au- 
thorizes fee awards to prevailing 
plaintiffs’ attorneys. The Supreme 
Court’s decision will likely have 
catastrophic results for many plain- 
tiffs who, after payment of attor- 
neys’ fees and income taxes, may 
have relatively little (or nothing) left 
over. Before finalizing a settlement, 


it would be advisable for the 
plaintiff’s tax advisor to estimate 
the after-tax settlement proceeds 
available to the plaintiff and to ad- 
vise the plaintiff of this amount. If 
the tax advisor fails to perform this 
analysis, the plaintiff may have an 
unhappy surprise the following 
April. Q 


! Banks, 81 T.C.M. 1219 (2001). 

2 Banks v. Commissioner, 345 F.3d 373 
(6th Cir. 2003). 
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Recovering “Stigma” Damages in Mold-related 
Construction Defect Cases: Making the 
Property Owner Whole 


by Robert Alfert, Jr., Harry W. Collison, Jr., and George W. (Trey) Tate III 


old-related lawsuits 

arising from construc- 

tion defects are prolif- 

erating. Perhaps it is 
a byproduct of creative lawyers 
seeking recovery for clients in a 
field of progressive science; or per- 
haps more likely, the proliferation 
of these suits relates directly to 
Florida’s weather patterns over the 
last decade. 

For several years in the late 
1990s, Florida experienced severe 
drought, and only with the recent 
torrents of rain from 2001 to the 
present, magnified by the unprec- 
edented 2004 hurricane season, 
have property owners truly con- 
fronted significant exposure to 
mold-related damages and injury. 
Weather patterns also have coin- 
cidentally corresponded with the 
advent of cheaper and more 
quickly installed construction ma- 
terials, such as one-coat stucco sys- 
tems, the success of which remain 
debatable in humid climates like 
Florida’s. 

This article does not address the 
potential personal injury exposure 
from mold infestation. Instead, this 
article focuses on how the property 
owner can be made whole in the 
property damage context by per- 
mitting an award of “stigma” dam- 
ages when the property will still 
suffer a diminution in value after 
remediation. It is the authors’ the- 
sis that Florida law has failed to 
keep pace with the dynamics mold 
cases present, and does not provide 
sufficient guidance in this evolving 
context. 
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Typical Property 
Damage Scenario 

Consider the following hypotheti- 
cal (though that term is used loosely 
since cases of this sort can be found 
throughout Florida). A property 
owner built a luxury garden apart- 
ment complex in the late 1990s, 
during a period of drought in 
Florida. The construction plans con- 
tained standard details for mois- 
ture protection, including wall cav- 
ity membranes and flashing, and 
specified newer building envelope 
materials. Unfortunately, the sub- 
contractors responsible for many of 
the waterproofing elements did not 
adhere to the specific standards of 
their trade and the quality of the 
construction, therefore, was below 
average. After certificates of occu- 
pancy were issued, this luxury gar- 
den apartment complex was in high 
demand in a booming housing mar- 


ket, and quickly reached a rental 
stabilization rate in excess of 95 
percent. 

Several years of heavy rain 
started soon thereafter. While some 
tenants noted water leaking into 
their units, management and ten- 
ants assumed that the problem was 
related to the windows. Mainte- 
nance crews would address the 
problems as they arose, mostly add- 
ing new beads of caulking to the 
window perimeters. What mainte- 
nance workers did not know was 
that the problems were far more 
pervasive. Water was not entering 
through the windows, but instead, 
through the decorative stucco bands 
surrounding the windows. While 
some water made its way through 
the windows, most of the water en- 
tered into the dark recesses of the 
wall cavity. Eventually, this con- 
stant water intrusion disintegrated 
the waterproofing membranes, the 
sheathing, and even structural 
members. The water also allowed 
mold to germinate. The owner was 
unaware of these consequences un- 
til after the damage had been done 
and minor repairs could not correct 
the problem. Like cancer, the deg- 
radation occurred from within, and 
the outward manifestation of the 
problem came to light too late. 

Ultimately, management had to 
vacate the units due to safety con- 
cerns from mold and structural fail- 
ure. The extensive television and 
print media coverage of the apart- 
ment closure spawned the kiss of 
death for a property owner: mold 
exposure lawsuits from personal 
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injury claimants. These types of 
suits have arisen from enterprising 
lawyers seeking recovery for their 
clients allegedly experiencing 
health complications attributable to 
mold exposure. As a result, the 
owner is left with a deteriorated 
building and significant exposure to 
its former tenants. No one will touch 
this project. Forensic building spe- 
cialists offer conflicting opinions on 
the genesis of the problem and how 
to remedy it. Architects are reluc- 
tant to prepare remedial plans; 
higher-end contractors are reluctant 
to perform the remedial work. The 
exposure is too significant and sends 
insurance costs skyward. 

Following a costly remediation, 
the absorption rate necessary to at- 
tain stabilization is lowered. Ten- 
ants will not move in at the same 
pace. Neighboring apartment com- 
plexes “negative-sell” the project, 
advising prospective tenants not to 
consider moving into the competing 
project because of the fear that mold 
may not have been fully eradicated. 
Consequently, prospective tenants 
with young children hesitate from 
renting at the project, further dam- 
aging potential rental income. 
Worse yet, potential purchasers of 
these investment-grade projects ei- 
ther become nonexistent, or wield 
the specter of mold like the Sword 
of Damocles, attempting to leverage 
the lowest possible purchase price. 
Real estate market data suggests 
quite clearly that this property will 
never regain full market value even 
after full remediation. The property 
carries a stigma in the marketplace 
that cannot be erased by simple 
remediation. 

Florida law affords the impacted 
property owner an opportunity to 
seek full redress for the costs of 
remediation and for other conse- 
quential damages, such as lost in- 
come. Less clear, however, is 
whether the property owner can also 
recover the diminution in market 
value that is directly attributed to 
the stigma. 


Status of Florida Law and 
Recommended Direction 
The Florida Supreme Court in 


Grossman Holdings, Ltd., v. 
Hourihan, 414 So. 2d 1037 (Fla. 
1982), has adopted §346(1)(a) of the 
Restatement (First) of Contracts 
(1932) for property damage result- 
ing from construction defects. The 
policy behind the Restatement is set 
forth in the comment on §346(1)(a) 
and reads in part: 

The purpose of money damages is to put 
the injured party in as good a position 
as that in which full performance would 
have put him; but this does not mean 
that he is to be put in the same specific 
physical position. Satisfaction for his 
harm is made either by giving him a sum 
of money sufficient to produce the physi- 
cal product contracted for or by giving 
him the exchange value that that prod- 
uct would have had if it had been con- 
structed. ... Sometimes defects in a com- 
plete structure cannot be physically 
remedied without tearing down and re- 
building, at a cost that would be impru- 
dent and unreasonable. The law does not 
require damages to be measured by a 
method requiring such economic waste. 


The Restatement provides two 
rules for measuring damages caused 
by construction defects.' These rules 
are used by Florida’s courts to ful- 
fill the goals enunciated in the Re- 
statement. The first rule is known 
as the “diminution in value” rule. 
Under the diminution in value rule, 
the property owner is compensated 
for the difference in value of the 
property before and after the injury. 
The second rule is the “restoration” 
rule. Under the restoration rule, the 
property owner is compensated for 
the cost of repairing the property 
and restoring it to its condition prior 
to the injury.” Typically, Florida 
courts have allowed recovery under 
either the restoration rule or the 
diminution in value rule, but not 
both; though few, if any, reported 
decisions have presented facts war- 
ranting the logical application of 
both rules.* 

In applying the rule, the courts 
generally determine which method 
will result in a lower damage figure 
and use that method.* The reason 
for using the method that will cre- 
ate a lower damage award is to pre- 
vent a so-called windfall for a prop- 
erty owner. For example, if a vacant 
piece of land were strip-mined, the 
cost of returning it to its original 
condition would be prohibitive, but 


the decrease in value might be mini- 
mal if it was located in an isolated 
area. Awarding the cost of repair in 
that instance could create a wind- 
fall for the owner, because the owner 
could simply sell the land and reap 
the large profit provided by the re- 
pair costs. Conversely, if a piece of 
property were damaged in a man- 
ner that would cost $10,000 to re- 
pair, but would result in a lowered 
value of $25,000 if left unrepaired, 
then the court will only award the 
$10,000 to repair the home, assum- 
ing that the repair will restore the 
owner to the condition they were in 
prior to the injury. That flawed as- 
sumption is the source of the prob- 
lem. 

Returning to the apartment com- 
plex hypothetical, assume that the 
value of the apartment complex 
would have been $20 million if there 
had been no defects and no damage. 
Assume further that the cost of re- 
pairing the damage and cleaning 
out the mold is $6 million and that 
the value of the damaged property 
prior to repairs would be $12 mil- 
lion. Under those circumstances, the 
court would award the property 
owner $6 million for the cost of re- 
pairs, rather than the $8 million for 
the property’s diminution in value. 
The problem in this case, and many 
others, however, is that repairs 
alone will not make the owner 
whole. As a consequence of the 
stigma associated with the mold, the 
owner will be left with an apartment 
complex that is worth less than the 
original value. 

Florida law is still developing in 
the area of “stigma” damages. The 
topic was addressed in a recent de- 
cision by the Fifth District, Orkin 
Exterminating Co., Ince., v. 
Delguidice, 790 So. 2d 1158 (Fla. 5th 
DCA 2001). In Orkin, a homeowner 
purchased a termite protection plan 
which required Orkin to treat for 
termites and to repair any termite 
damage done to the house. Despite 
the treatments provided by Orkin, 
the house was seasonally plagued by 
termites for seven years, with the 
expectation that they would con- 
tinue to infest the house in every 
year to come. The jury awarded the 
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property owner damages that in- 
cluded, among other things, an 
award for stigma damages for the 
diminished value the house would 
have based on termite infestations. 
In overturning the jury’s stigma 
award, the appellate court relied on 
a clause in the homeowner’s con- 
tract with Orkin that specified that 
repair was the exclusive remedy. 
The court stated that in order to 
recover damages for stigma, the ho- 
meowner would need to make a 
showing that repairing the property 
would be impractical or would re- 
sult in economic waste to avoid the 
application of the exclusive remedy 
clause, leaving open the possibility 
that evidence of stigma damages 
could be properly presented to a jury 
under the right circumstances.° 

In our apartment hypothetical, 
the only way to truly remove the 
stigma of mold contamination would 
be to tear down the complex and 
start over. Since that approach 
would be substantially more expen- 
sive than remediating the complex, 
it would be economically wasteful to 
do so and the court will not allow 
damages based on the cost of tear- 
ing down the complex and starting 
over. In that circumstance, where 
the property owner can present com- 
petent evidence regarding the dimi- 
nution in the market value of the 
property due to the stigma caused 
by the mold, the jury should be al- 
lowed to entertain stigma damages. 

Recently a Seminole County trial 
court denied a motion in limine 
seeking to preclude evidence of 
stigma damages.° The Seminole 
court case arose from myriad build- 
ing deficiencies in the newly con- 
structed Sheriff's Operation Center, 
an approximate $14.4 million facil- 
ity. The alleged damages to the fa- 
cility exceeded $6.5 million, and in- 
cluded approximately $1.5 million 
in postremediation building devalu- 
ation attributable to stigma from, 
among other things, mold and in- 
creased operating costs. One of the 
defendants moved to exclude the 
devaluation evidence and damage 
claim, citing to the Grossman Hold- 
ings case, which it narrowly con- 
strued to permit either restoration 
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cost or the building devaluation, but 
not both. The case settled immedi- 
ately after the trial court summarily 
denied the motion.’ 

A more equitable approach has 
been approved in several other ju- 
risdictions.* In Marchesseault v. 
Jackson, 611 A.2d 95 (Me. 1992), the 
Maine Supreme Court allowed for 
the award of stigma damages when 
a home, as repaired, did not have the 
same value as it would have had it 
been built properly the first time. In 
Marchesseault, the plaintiff con- 
tracted to have a foundation built 
for a house. The foundation was 
built defectively, and the plaintiff 
was forced to have another contrac- 
tor repair the damage. The only way 
to completely repair the damage 
would have been to demolish the 
foundation and rebuild. The plain- 
tiff chose to repair the foundation 
to the greatest extent possible with- 
out demolition. The finished prod- 
uct, however, had a lower market 
value than it would otherwise have 
had if the foundation was properly 
constructed. The court ruled: 

In many cases the repairs fully correct 
the defects caused by the contractor’s 
breach and the award of damages based 
on the cost to complete or repair makes 
the injured party whole. In other cases, 
however, notwithstanding remedial 
measures undertaken by the injured 
party, there remains a diminution in 
value of the property. In such a case, 
awarding only the costs of remedying the 


defects will not fully compensate the 
owner for the damages suffered by him. 
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The overriding purpose of an award of 
compensatory damages for a breach of 
contract is to place the plaintiff in the 
same position as that enjoyed had there 
been no breach. 


The approach taken by the 
Marchesseault court reflects the goal 
of the Restatement by placing the 
property owner in the same position 
he would have been in had there 
been no injury to the property with- 
out the economic waste of rebuild- 
ing. Despite the apparent fairness 
and wisdom of this approach, its 
reasoning has not been universally 
accepted. In two recent appellate 
decisions, Georgia courts have ex- 
plicitly ruled that stigma damages 
are prohibited. 

In Ryland Group v. Daley, 537 S.E. 
2d 732 (Ga. App. 2000), a home- 
owner sued its contractor for numer- 
ous construction defects associated 
with the construction of the home. 
The jury awarded the homeowners 
$70,000, $30,000 of which was for 
the decrease in market value asso- 
ciated with the stigma of a home 
that had undergone substantial con- 
struction repairs. In overturning the 
jury’s\award of $30,000 for stigma 
damages, the court determined that 
stigma damages were too remote 
and speculative in nature and were 
predicated “upon a future loss that 
may or may not be sustained de- 
pending on the sensibilities of some 
future buyer and whether, in fact, 
the repaired defects are disclosed to 
such future buyer and, in fact, gen- 
erate the anticipated ‘stigma.”” 

Hammond v. City of Warner Rob- 
ins, 482 S.E. 2d (Ga. App. 1997), in- 
volved another suit by a homeowner. 
In Hammond, methane gas from a 
landfill migrated underground and 
contaminated the water table and 
soil beneath a homeowner’s prop- 
erty, making it difficult for her to 
refinance her property and accord- 
ing to her expert, lowering the value 
of her property. The court denied her 
claim for stigma damages based on 
the decrease in value to her prop- 
erty, ruling that “stigma damages to 
realty, in and of itself, is too remote 
and speculative to be a damage.” 

The approach taken by the Geor- 
gia courts for discounting the effect 
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of stigma damages runs contrary to 
well-established Florida precedent 
in the eminent domain context, the 
core of which is the valuation of real 
estate and damages to market 
value. In Florida Light & Power v. 
Jennings, 518 So. 2d 895 (Fla. 1987), 
the Florida Supreme Court ruled 
that “[a]ny factor, including public 
fear, which impacts on the market 
value of the land taken for a public 
purpose may be considered to ex- 
plain the basis of an expert’s valua- 
tion opinion.” With regard to the 
specific issue of contamination, the 
Florida Supreme Court has also 
stated that “[e]vidence of contami- 
nation is relevant to market valua- 
tion and is admissible upon an ad- 
equate factual predicate.”'' It 
appears then that Florida may be 
more open to the reality of the fi- 
nancial impact of stigma damages 
to a property than its neighbor to 
the north. What the Georgia deci- 
sions apparently overlooked—or 
perhaps the claimants did not 
present a convincing case—is that 
real estate appraisers routinely 
evaluate market value diminution 
attributable to a myriad of factors, 
including the stigma of mold-in- 
fected properties. This analysis sim- 
ply is not fraught with the specula- 
tion that troubled Georgia courts. 


Appraisal Approach to 
Evaluating Stigma Damage 
In the development and reporting 
of value estimates, a real estate ap- 
praiser licensed in the state of 
Florida is required to comply with 
the Uniform Standards of Profes- 
sional Appraisal Practice (USPAP). 
USPAP Standards Rule 1-4(e) states 
that “an appraiser must analyze the 
effect on value, if any, of the assem- 
blage of the various estates or com- 
ponent parts of a property and re- 
frain from valuing the whole solely 
by adding together the individual 
values of the various estates or com- 
ponent parts.”’” Conversely, it is in- 
appropriate simply to subtract the 
cost of remediation from the esti- 
mated market value of a property 
unimpaired in order to reach a con- 
clusion of value for the property in 
its impaired condition if other fac- 


tors are also being recognized by the 
market. 

USPAP Advisory Opinion 9 (AO- 
9) defines environmental stigma as 
“an adverse effect on property value 
produced by the market’s perception 
of increased environmental risk due 
to contamination.”'® AO-9 states 
that “when the appraiser addresses 
the diminution in value of a con- 
taminated property and/or its im- 
paired value, the appraiser must 
recognize that the value of an inter- 
est in impacted or contaminated 
real estate may not be measurable 
simply by deducting’ the 
remediation or compliance cost es- 
timate from the opinion of the value 
as if unaffected (unimpaired value).” 

A real estate appraiser must rec- 
ognize that remediation costs, 
changes in highest and best use, and 
increased risks may impact the 
value of properties that are im- 
paired. Generally, the technique uti- 
lized to estimate damages to a prop- 
erty suffering from stigma is first 
to estimate the market value of the 
property, as if unimpaired, and then 
to estimate the market value of the 
property, as impaired. The differen- 
tial can reflect not only the cost of 
remediation, but also lost rents, loss 
of use, and stigma damages. Ap- 


praisers also are trained and ca- 
pable of analyzing market data in 
order to estimate the presence of 
stigma within an impacted property. 
In Jennings, the Supreme Court of 
Florida held that the impact of pub- 
lic fear on market value of property 
was admissible without indepen- 
dent proof of reasonableness of 
fear.‘ Appraisers have historically 
provided expert testimony relative 
to impacts to real property interests 
such as damages created by prox- 
imity to petroleum pipelines, natu- 
ral gas lines, airports, expressways, 
electrical power facilities, etc. Rec- 
ognizing and measuring mold 
stigma impact upon real property 
interests is consistent with ap- 
praisal theory and practice. 

Recent appraisal research has in- 
dicated that stigma relative to mold 
and water intrusion is not found in 
all segments of the real estate mar- 
ket. Research data indicates that 
the probability of stigma impacting 
real property increases in relation- 
ship with the investment grade as- 
sociated with the asset. For ex- 
ample, the level of stigma 
potentially present in a low-grade 
income property is significantly dif- 
ferent than the level of stigma found 
in high-grade institutional invest- 


I’m not asking for a cost-of-living increase. 
I’m asking for a cost-of-gasoline increase. 
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ment property. Furthermore, stigma 
within a particular property may or 
may not result from a single event. 
Generally, stigma results from mul- 
tiple events that collectively result 
in the market’s perception of in- 
creased risk for the impaired prop- 
erty. For example, the simple pres- 
ence of mold may or may not result 
in stigma. However, recent studies 
indicate that a series of events such 
as water intrusion into the building 
envelope, tenant lawsuits, workers’ 
compensation claims, news media 
publicity, the vacating of the build- 
ing to accommodate remediation, 
the magnitude of the remediation, 
the remediation of mold and the rea- 
sonable probability of disclosure in 
either the future leasing or sale of 
the property can result in a signifi- 
cant impairment of a property’s 
market value, including future 
value. 

Current research and case stud- 
ies indicate that stigma damages 
are more than just the market’s per- 
ception of fear. Reductions in sale 
prices are also attributed to a num- 
ber of significant and easily measur- 
able cost changes. For example, 
transaction costs may increase due 
to the necessity to conduct indoor air 
quality testing. Contamination con- 
cerns can also result in costly real 
estate transaction delays. The net 
operating income of impaired 
properties can be negatively im- 
pacted by tenants leveraging the 
property’s negative perception to 
obtain lower lease rates, tenant 
avoidance resulting in increased 
vacancy and increases in operating 
costs particularly related to such 
items as insurance and increased 
preventative maintenance. Recent 
sales indicate that lower prices for 
impaired properties also occur 
within the market, not only due to 
reduced net operating income and 
earning potentials, but also in- 
creased overall capitalization rates. 
A key factor that influences the level 
of an overall capitalization rate is 
the market’s perception of risk. If 
the market perceives increased risk 
associated with the investment in 
and ownership of impaired property, 
then increased overall capitaliza- 


tion rates will be reflected by the 
market. Sales data indicates that in 
fact, overall capitalization rates for 
impaired properties are higher than 
overall capitalization rates for un- 
impaired properties, thus confirm- 
ing the market’s recognition of 
stigma. All of these factors must be 
evaluated to ensure that an injured 
property owner is made whole. 


Conclusion 

Given the ample evidence of the 
impact that stigma has on a 
property’s value, it is inequitable to 
fail to award stigma damages to 
property owners suffering the 
stigma of mold damage. The only 
way to meet the Restatement’s goal 
of putting the property owner in the 
position they should have been in is 
to adopt the “Maine” approach and 
to award both the cost of repair and 
the diminution in value between the 
property, as repaired, and the value 
that the property should have had 
had it never needed repair. These 
two types of damage are distinct, not 
mutually exclusive, and therefore 
both should be recoverable on a suf- 
ficient showing of proof. 


' For a comprehensive overview of all 
damages available in construction defect 
cases, see Measure of Damage in Prop- 
erty Loss Cases, 76 FLA. Bar. J. 32 (2002) 

? United States Steel Corp. v. Benefield, 
352 So. 2d 892 (Fla. 2d D.C.A. 1977). 

3 One exception is Callihan v. Turtle 
Kraals, Ltd., 523 So. 2d 800 (Fla. 3d 
D.C.A. 1988). Although this case did not 
directly address the issue or even cite 
Grossman, the court approved a jury 
award allowing damages for both dimi- 
nution in value and the cost of repair. 

* United States Steel Corp., 352 So. 2d 
at 894-5. See also Orkin Exterminating 
Co., Inc., v. Delguidice, 790 So. 2d 1158 
(Fla. 5th D.C.A. 2001). 

> In its analysis of the remedy clause, 
the court analogized to the holding in 
Rezevskis v. Aries Ins. Co.,'784 So. 2d 472 
(Fla. 3d D.C.A. 2001) (holding that a “re- 
pair or replace” clause in an insurance 
contract did not obligate an insurance 
carrier to compensate the car owner for 
the diminution in value caused by the 
“market psychology that a vehicle sub- 
stantially damaged in an accident, even 
though ‘fixed,’ is not as valuable as one 
that has not been in an accident.”). See 
also Siegle v. Progressive Consumers Ins. 
Co., 788 So. 2d 355 (Fla. 4th D.C.A. 2001). 

® See Seminole County, Florida v. 
Fluor Enterprises, Inc., et al., 18th Judi- 
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cial Circuit, Case No. 00-CA-1469-15-K. 
Unfortunately, the basis for the court’s 
ruling was not articulated. 

? Order Denying Diprema Construc- 
tion Corporation’s Motion in Limine Re- 
garding Diminution in Value, Seminole 
County, Florida v. Fluor Enterprises, 
Inc., et al., 18th Judicial Circuit, Semi- 
nole County, Florida, Case No.: 00-CA- 
1469-15-K. 

8 Several other jurisdictions have also 
recognized that damages for both dimi- 
nution in value and costs of repair can 
be awarded in certain circumstances. 
See In Re: Paoli Railroad Yard PCB Liti- 
gation, 35 F. 3d 717 (3d Cir. 1994); Berry 
v. Armstrong Rubber Co., 989 F.2d 822 
(5th Cir. 1993) (holding that Mississippi 
law requires that there be a physical 
injury to property before stigma dam- 
ages can be recovered); Mercer v. 
Rockwell Int'l Corp., 24 F. Supp. 2d 735 
(W.D. Ky. 1998) (holding that Kentucky 
law requires that there be a physical 
injury to property before stigma dam- 
ages can be recovered); Terra-Products, 
Inc., v. Kraft General Foods, Inc., 653 
N.E.2d 89 (Ind. 1995); Wade v. S. J. 
Groves & Sons Co., 424 A.2d 902 (Pa. 
1981); W.G. Slugg Seed & Fertilizer, Inc. 
v. Paulsen Lumber, Inc., 214 N.W.2d 413 
(Wis. 1974); 

® Ryland, 537 S.E.2d at 739. 

10 Hammond, 482 S.E.2d at 428. 

1! Finkelstein v. Dept. of Transportation, 
656 So. 2d 921 (Fla. 1995). 

Uniform Standards of Professional 
Appraisal Practice and Advisory Opin- 
ions, the Appraisal Foundation (2004 
Ed.). 

13 Id. at 145. 

4 Jennings, 518 So. 2d at 898. 
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__ Appellate Practice 


Abuse of Discretion: Misunderstanding 
the Deference Accorded Trial Court Rulings 


century ago, the Florida 

Supreme Court, follow- 

ing Illinois law, an- 

nounced that it would 
reverse certain issues only if the ap- 
pellant demonstrated that the trial 
court had committed a “gross abuse 
of discretion.” Yet, on other issues, 
the court remained willing to exer- 
cise its power to reverse trial courts 
based on a mere abuse of discretion. 
Over time, it became clear that the 
legal community needed a workable 
definition of “abuse of discretion” to 
help apply these rules. This need 
was heightened by the creation of 
the district courts of appeal in 1957, 
when suddenly three more appel- 
late courts were working with their 
own concepts of abuse of discretion. 

In 1980, the Florida Supreme 
Court finally created that definition 
in Canakaris v. Canakaris, 382 So. 
2d 1197 (Fla. 1980). Unfortunately, 
the court did not reject, or even dis- 
cuss, gross abuse of discretion or 
any other heightened form of abuse. 
However, the Supreme Court has 
never thereafter discussed or relied 
on the concept of a gross abuse of 
discretion. 

The definition of abuse of discre- 
tion in Canakaris established the 
“no reasonable person” standard. 
After Canakaris, a more deferential 
standard of review, such as gross 
abuse of discretion, was unwork- 
able because the legitimacy of trial 
court rulings could never be sup- 
ported by a standard lower than the 
“no reasonable person” standard. 

The case law in the last 20 years 
demonstrates the inability of good 
judges to apply the gross abuse of 
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The case law in 
the last 20 years 
demonstrates the 


inability of good judges 


to apply the gross 

abuse of discretion 

standard in a post- 
Canakaris world. 


discretion standard in a post- 
Canakaris world. The courts have 
attempted various one- and two- 
tiered approaches to the standard, 
none of which is entirely satisfac- 
tory. Currently, the district courts 
of appeal seem to have the option 
of applying either a gross abuse of 
discretion or an abuse of discretion 
standard when reviewing a trial 
court’s discretionary rulings, a situ- 
ation which creates the appearance 
of inconsistency and unfairness. 
In order to rectify this situation, 
Florida should once again follow the 
lead of Illinois and reject all stan- 
dards of review that are more def- 
erential than “abuse of discretion.” 
Florida should embrace a single 
abuse of discretion standard, recog- 
nizing that this standard of review 
is tempered by the nature of the is- 
sue on appeal. Some issues involve 
public policies or established case 


law that effectively narrow the trial 
court’s options and reduce the ap- 
pellate court’s deference to that 
trial court’s decision. Other issues 
involve matters that are very diffi- 
cult to second-guess on review or 
have no outcome that is preferred 
by policy or case law. In these cases, 
abuse of discretion results in great 
deference to the trial court. Thus, 
it is the underlying policies associ- 
ated with the specific legal issues, 
and not the verbiage of the standard 
of review, that apportions power 
over the finality of judgments be- 
tween trial courts and appellate 
courts. The district courts should 
certify the application of the “gross 
abuse of discretion” standard in this 
post-Canakaris world to the Florida 
Supreme Court in hopes that it will 
provide the needed guidance. 


Historical Development of 
Gross Abuse of Discretion 
Standard in Florida 

The term “gross abuse” made one 
of its first appearances in Russ v. 
Gilbert, 19 Fla. 54 (Fla. 1882). In 
support of its application of a gross 
abuse of discretion standard when 
reviewing an order refusing to open 
a default, the Russ court cited a se- 
ries of Illinois cases, including 
Greenleaf v. Roe, 17 Ill. 474 (Il. 
1856), which employed a gross 
abuse standard.' 

The next major step in the evolu- 
tion of the gross abuse standard oc- 
curred in Benedict v. W.T. Hadlow 
Co., 42 So. 239 (Fla. 1906), and 
Coggin v. Barfield, 8 So. 2d 9 (Fla. 
1942). Relying on Russ, both cases 
applied the gross abuse standard 
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when reviewing the denial of a mo- 
tion to set aside a default judgment. 
Benedict and Coggin are important 
because they are relied on by North 
Shore Hospital, Inc. v. Barber, 143 
So. 2d 849 (Fla. 1962), in which the 
Supreme Court held that a showing 
of gross abuse of discretion is nec- 
essary on appeal to justify reversal 
of the trial court’s ruling on a mo- 
tion to vacate a default judgment. 
North Shore appears to be the main 
source of confusion as to the appli- 
cable standard and has created de- 
bate not only among the districts, 
but also within them, because some 
courts have chosen to find a dual 
standard in North Shore. The courts 
in favor of this dual standard note 
that North Shore involved an order 
of the trial court granting a motion 
to vacate a default, rather than one 
refusing to do so. 

Interpreting North Shore, the Sec- 
ond District Court of Appeal adopted 
a two-pronged standard regarding 
review of the granting or denial of a 
motion to vacate a default. In 
Marshall Davis, Inc. v. Incapco, Inc., 
552 So. 2d 206 (Fla. 2d DCA 1990), 
default judgment was entered 
against the defendant and the cir- 
cuit court denied the defendant’s 
motion to set aside the default. The 
Second District found an abuse of 
discretion and reversed the circuit 
court’s refusal to set aside the de- 
fault, stating, “Although a party 
must establish a gross abuse of the 
trial court’s discretion to justify an 
appellate court’s reversal of a rul- 
ing on a motion to set aside a de- 
fault, a lesser showing is required 
to reverse a denial of a motion to 
set aside a default than to reverse a 
granting of such motion.” Although 
this language appears to create 
varying degrees of gross abuse, it 
has been interpreted as creating a 
standard in which abuse of discre- 
tion is used when reversing a denial 
of a motion to set aside default, 
while gross abuse of discretion is 
used to reverse the granting of such 
a motion. 

The Fourth District Court of Ap- 
peal has both explicitly adopted and 
rejected the dual standard found in 
the Second District. In 1999, the 


“We should not 
disturb a trial judge’s 
decision, whether it 
be to grant or deny 
relief, unless there is 
an abuse of discretion 
and it is marked 
and extreme.” 


Fourth District decided George v. 
Radcliffe, 753 So. 2d 573 (Fla. 4th 
DCA 1999), in which the issue was 
the denial of a motion to vacate a 
default. In George, the court, citing 
North Shore, affirmed based on a 
finding of no gross abuse of discre- 
tion.* However, on motion for rehear- 
ing, the court took a closer look at 
the standard of review and decided 
that the correct standard was abuse 
of discretion (not gross abuse). The 
court declined a rehearing because 
the application of the abuse stan- 
dard would not have changed the 
case’s outcome.‘ 

In deciding the motion for rehear- 
ing, the Fourth District suggested 
that a dual standard derived from 
North Shore would be incorrect be- 
cause North Shore relied on 
Benedict, in which the trial court 
had denied a motion to vacate and 
the standard of review applied was 
gross abuse.° The court conceded 
that the correct standard that 
should have been employed in its 
review was abuse and not gross 
abuse. This was based on the court’s 
determination that a greater show- 
ing is needed for reversing an order 
granting motion to vacate, not be- 
cause of North Shore, but rather to 
comply with Florida’s liberal policy 
in favor of vacating defaults so that 
controversies can be decided on the 
merits.° 

In Ray v. Thomson-Kernaghan & 
Co., 761 So. 2d 1197 (Fla. 4th DCA 
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2000), the Fourth District was again 
presented with an appeal of a de- 
nial of a motion to vacate a default. 
In its per curiam opinion, the court 
affirmed, finding no abuse of discre- 
tion. However, in a separate concur- 
ring opinion, Judge Farmer opined 
on the differences between gross 
abuse and abuse. Judge Farmer 
claimed that the dual standard es- 
tablished in the Second District 
Court of Appeal arose from a mis- 
reading of North Shore.’ Judge 
Farmer also noted that he disagreed 
with the two-tiered standard of re- 
view applied in George.* Judge 
Farmer argued that North Shore 
was based not on the nature of the 
trial court’s decision, but on motions 
to vacate as a whole, regardless of 
their outcome.’ Because he distin- 
guished abuse of discretion from 
gross abuse of discretion by argu- 
ing that the policy of liberality ap- 
plies to trial court judges and not to 
appellate courts, and that appellate 
courts must review based on the 
standard of gross abuse of discre- 
tion, Judge Farmer ultimately con- 
cluded: “We should not disturb a 
trial judge’s decision, whether it be 
to grant or deny relief, unless there 
is an abuse of discretion and it is 
marked and extreme.”'° 

Perhaps when there was hope 
that the Fourth District was on the 
verge of clarifying which standard 
of review to apply regarding motions 
to vacate a default, the decision in 
Lloyd’s Underwriter’s at London v. 
Ruby, Inc., 801 So. 2d 138 (Fla. 4th 
DCA 2001), revived the perplexing 
dual standard. In Lloyd’s, the court 
again acknowledged that a greater 
standard, requiring a finding of 
gross abuse of discretion, was 
needed when reviewing an order 
granting a motion to set aside a de- 
fault, while the lesser abuse of dis- 
cretion standard was required when 
reviewing a denial of a motion to set 
aside a default. 

There seems to be less debate in 
the Third, First, and Fifth districts. 
Contrary to the Second and Fourth 
districts, the Third District seems to 
have consistently applied only the 
gross abuse of discretion standard 
when reviewing an order on a mo- 
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tion to set aside default, regardless 
of whether the order was granted or 
denied.'! The same consistency can 
be found in both the First and Fifth 
districts, most likely due to a strict 
adherence to North Shore.'” 


Canakaris v. Canakaris: 
A Definition is Born 

In 1980, the Florida Supreme 
Court decided Canakaris v. 
Canakaris, which should be read to 
clarify, once and for all, what Jus- 
tice Anstead has considered case 
law in a “hopeless state of confu- 
sion.” In Canakaris, the Supreme 
Court stated: 
In reviewing a true discretionary act, the 
appellate court must fully recognize the 
superior vantage point of the trial judge 
and should apply the “reasonableness” 
test to determine whether the trial judge 
abused his discretion. If reasonable men 
could differ as to the propriety of the 
action taken by the trial court, then the 
action is not unreasonable and there can 
be no finding of an abuse of discretion. 
The discretionary ruling of the trial 
judge should be disturbed only when his 


decision fails to satisfy this test of rea- 
sonableness." 


Since Canakaris, the Florida Su- 
preme Court has consistently ap- 
plied the abuse of discretion stan- 
dard based on the reasonableness 
test to appellate review cases of 
various natures.° 

Unlike the Florida Supreme 
Court, the district courts of appeal 
appear to have interpreted 
Canakaris as affording the option to 
impose either the abuse or gross 
abuse standard. For example, both 
the Third and Fourth district courts 
of appeal have applied the gross 
abuse standard for review of venue 
issues.'® Yet, throughout the dis- 
tricts, the abuse of discretion stan- 
dard has been applied to a variety 
of cases ranging from motions grant- 
ing a continuance to orders to pay 
attorneys’ fees to review of a denial 
of a motion to bifurcate issues." 


Struggling to 
Make Sense of It All 

The struggle to make sense of the 
complicated case law regarding the 
abuse or gross abuse standard is not 
a new one. In fact, it goes back at 
least two decades. In 1981, Justice 


The district courts 
of appeal appear 
to have interpreted 
Canakaris as 
affording the option 
to impose either the 
abuse or gross 
abuse standard. 


Anstead noted: 

In the first instance trial courts are ad- 
vised that they should follow a policy of 
liberality in exercising their discretion 
to vacate default judgments. On the 
other hand appellate courts are advised 
that they must find a gross abuse of dis- 
cretion by the trial court before disturb- 
ing its ruling on a motion to vacate. Both 
of these principles are set out in the case 
of North Shore Hospital, Inc. v. Barber, 
143 So. 2d 849 (Fla. 1962), the case most 
frequently cited in subsequent appellate 
opinions on this subject. Most appellate 
courts are naturally reluctant to an- 
nounce that a trial court has “grossly” 
abused its discretion even though it may 
be clear that the trial court did not ap- 


ply a policy of “liberality” in considering 
the motion to vacate. Hence, there is a 
great deal of straining apparent in ap- 
pellate opinions holding that the trial 
court erred in refusing to set aside a 
default.'® 


More recently, courts have shown 
a greater frustration with the dis- 
tinction. In Emmer v. Brucato, 813 
So. 2d 264, 265 n.1 (Fla. 5th DCA 
2002), the Fifth District stated, 


We use the gross abuse of discretion 
standard because that is the standard 
the Florida Supreme Court adopted in 
North Shore Hospital Inc. v. Barber, 143 
So. 2d 849 (Fla. 1962). It is, however, 
unclear to us the difference between 
‘gross abuse of discretion’ and ‘abuse of 
discretion, although some courts have 
recognized, though not defined, a differ- 
ence. 


The court went on to state: 


In Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980), the supreme court de- 
fined abuse of discretion. . . . an 
abuse of discretion is an action by the 
trial court that no reasonable judge 
would take, what then is a “gross” abuse 
of discretion? Is it an action that only 
an extremely unreasonable judge would 
take? We suspect that the one and only 
standard is abuse of discretion, and that 
the supreme court’s use of the word 
“gross” was merely surplusage. 


A recent Second District case ar- 
ticulated the confusion regarding 
the difference between gross abuse 
and abuse when the court stated, 


Didn't anyone tell you about casual Friday, Johnson? 
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“The troublesome nature of our re- 
view here is the admittedly high 
‘gross abuse of discretion’ standard. 
... However, we have no definition 
of what a ‘gross’ abuse of discretion 
includes or how it differs from an 
abuse of discretion. We can only as- 
sume that it is more egregious than 
a typical abuse of discretion.”'® 
The most in-depth attempt to 
probe the confusion of the abuse 
and gross abuse standards appears 
to be found in Ray,” briefly dis- 
cussed above. Judge Farmer, con- 
curring specially, began his analy- 
sis by stating humorously: “The 
issue in this appeal is that old 
friend of the appellate courts in 
Florida — whether a trial judge 
grossly abused discretion in vacat- 
ing or refusing to vacate a de- 
fault.”*! Judge Farmer disagreed 
that there should be any form of 
“greater circumspection” for any 
motion to vacate default cases, and 
therefore he explicitly disagreed 
with the two-tiered standard ap- 
plied by the Second District Court 
of Appeal and by his own court in 
Judge Farmer believed 
that the liberality principle and 
the gross abuse standard could be 
reconciled without adopting mul- 
tiple standards of review. He con- 
cluded: 
The liberality principle is directed to 
trial judges as a rule guiding their dis- 
cretion, not to appellate judges as a 
standard of review. It directs the trial 
judge to grant the relief when the cir- 
cumstances do not point clearly in one 
direction and the issue is in doubt. Af- 
ter the trial judge makes the decision, 
however, and the issue is raised on ap- 
peal, a court of appeal is directed not 
to apply the liberality principle itself 
(for the trial judge has already done 
that or failed to do so) but instead to 
review the decision granting or deny- 
ing the relief from the standpoint of 
gross abuse of discretion.”® 


Other States’ Approaches 
to Clarification 

In 1999, the Supreme Court of 
Colorado noted that a survey of 
Colorado case law revealed that the 
abuse of discretion standard had 
been stated several different ways 
in the context of reviewing a trial 
court’s discretionary ruling.” In ac- 
knowledging that the use of “such 


modifiers results in confusion,” the 
court held a single standard of re- 
view existed and stated: 

The use of these modifiers creates the 
appearance of inconsistency and unfair- 
ness. This is particularly true here, 
where the specially concurring judge 
voted to affirm the convictions because 
she found no gross abuse of discretion, 
yet she also found that the trial court’s 
ruling was “precipitously close to re- 
quiring reversal.” [citation omitted] 
This raises the unfortunate implication 
that this judge might have reached a 
different result by applying an unmodi- 
fied abuse of discretion standard. 
Therefore, we hold that the phrases 
“abuse of discretion,” and “clear abuse 
of discretion,” and “gross abuse of dis- 
cretion” contained in our prior case law 
all have the same meaning.” 


In a similar attempt to clarify its 
case law, the Pennsylvania Su- 
preme Court held that there is no 
distinction between a gross abuse 
of discretion and an abuse of dis- 
cretion.*° The court stated, 
Whether the standard is articulated as 
an “abuse of discretion” or as a “gross 
abuse of discretion,” the test remains 
the same: whether the trial court’s con- 
clusions are unreasonable as shown by 
the evidence of record. Thus, we deem 
the use of the verbiage “gross” to be 
mere surplusage and we will henceforth 
articulate the standard as an “abuse of 
discretion.””’ 


Perhaps the most important ju- 
risdiction to examine would be IIli- 
nois, given that Florida seems to 
have relied on Illinois’ use of a gross 
abuse of discretion standard in 
Greenleaf to justify applying a gross 
abuse of discretion to Florida cases. 
Interestingly, Illinois cases prior to 
Greenleaf do not apply a gross 
abuse of discretion standard, while 
most later Illinois cases applying 
the gross abuse standard can be 
traced back to Greenleaf.** 

In Dunlap v. Gregory, 14 Ill. App. 
601 (Ill. App. 1884), the Illinois 
appellate court made a significant 
clarification regarding the stan- 
dard of review in Illinois. The 
court stated that despite the fact 
that stronger qualifying terms 
were used in cases such as 
Greenleaf, the settled rule in IIli- 
nois was that motions to set aide 
defaults were reviewed for an 
abuse of discretion. The court re- 
affirmed that the only standard of 
review was that of abuse of dis- 
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cretion, regardless of what adjec- 
tives were applied in front of the 
term “abuse” for emphasis. 

If this language is taken at face 
value, then there never was a gross 
abuse of discretion standard in II- 
linois. This holding may have im- 
portant implications for the appli- 
cation of a gross abuse of discretion 
standard in Florida. As mentioned 
previously, Russ relied on Greenleaf 
for its use of a gross abuse stan- 
dard. Also, the two cases relied on 
by North Shore for its application 
of the gross abuse of discretion 
standard, Coggin and Benedict, 
both relied on Russ as well. If there 
never was a gross abuse of discre- 
tion standard in Illinois, then the 
establishment of the gross abuse of 
discretion standard in Florida 
based on the Illinois precedent may 
be flawed. 


Elimination of 
Gross Abuse Standard 

A review of the history of the 
abuse and gross abuse of discretion 
case law demonstrates just how con- 
voluted this topic has become since 
its inception. The district courts 
have not been able to establish a 
workable test to explain when the 
use of one standard should be ap- 
plied over the other. Therefore, some 
district courts have chosen to inter- 
pret the law as creating a two-tiered 
standard, applying gross abuse in 
certain circumstances and abuse of 
discretion in others, while other 
courts have followed a stricter ad- 
herence to one standard or the other. 
As a result, there is confusion within 
the district courts as to the appli- 
cable standard of review. 

The lack of consensus as to 
which standard to apply and the 
existence of a dual standard in 
some courts create the appearance 
of inconsistency and unfairness.”® 
Certain legal issues, such as set- 
ting aside defaults, involve public 
policies that favor or encourage 
one judicial ruling over another. In 
such cases, gross abuse of discre- 
tion should not be used to review 
one outcome and abuse of discre- 
tion another. The truth is that it 
is likely easier to abuse discretion 
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by a ruling that is contrary to the 
outcome favored by the public 
policies. This may well be all that 
the Florida Supreme Court and 
the Second District intended to ex- 
plain in North Shore, Garcia, and 
Marshall Davis. 

Despite its use of gross abuse in 
North Shore, the Florida Supreme 
Court explained definitively the 
meaning of the abuse of discretion 
standard in Canakaris and since 
that date has applied only an 
abuse of discretion standard of re- 
view. As a result of the Canakaris 
“no reasonable person” definition, 
it is now difficult or impossible to 
provide a useful definition of 
“gross abuse of discretion.” 

The district courts should rec- 
ognize Canakaris as clarifying that 
the standard of review is abuse of 
discretion and the term “gross” in 
North Shore was mere surplusage. 
The establishment of abuse of dis- 
cretion as the standard of review 
will help eliminate the appearance 
of any inconsistency and unfairness 
that might exist as a result of the 
application of a dual standard. Ex- 
plicit acceptance of the abuse of dis- 
cretion standard as the only proper 
standard of review in discretionary 
rulings of trial courts will also bet- 
ter comport with public policies 
that favor or encourage one judicial 
ruling over another and ease the 
frustrations of appellate judges 
who currently have the burden of 
trying to decipher and apply the 
correct standard of review. Further- 
more, if the abuse of discretion 
standard is applied consistently to 
similar situations, both practitio- 
ners and judges will have a better 
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Spotlight on Voluntary Bars 


Eighth Judicial Circuit Bar Association Hopes 
a Little Christmas Cheer Will Last a Lifetime 


t’s 6 a.m. on a cool December 

morning in Gainesville, and 

Santa’s helpers of the Eighth 

Judicial Circuit Bar Associa- 
tion are quickly tying loose ends, 
packaging gifts, organizing, and 
placing the final touches on one of 
their largest, yet most rewarding, 
projects of the year. 

Donned in the traditional red suit 
and hat trimmed in white, black boots, 
a padded midsection, white hair and 
beard, and a bag full of goodies, attor- 
ney Carl Schwait is 
more excited than the 
hundreds of children 
anxiously waiting to 
see him. 

For the past two 
years, Santa Carl and 
his helpers have 
brought Christmas 
joy to more than 300 
smiling students and 
staff at Duval El- 
ementary School. 

“Regardless of their 
family’s circum- 
stances, not one of 
these children chose to 
be in the position he or 
she is in,” said attor- 
ney Margaret Stack, 
one of the program co- 
ordinators. “We want 
them to know that there is a com- 
munity of people around them who 
is willing to give a bit of themselves 
to make their lives a little brighter.” 

Sometimes in the wee hours of 
the morning, Stack and other vol- 
unteer lawyers from the Eight Ju- 
dicial Bar Association (EJCBA) 
spend countless hours purchasing 
gifts, stuffing stockings, and wrap- 
ping presents. 

In 2003, in honor of a former 
Florida Bar’s president’s challenge 
to serve the children of the state, 


then president Schwait asked his 
board of directors to take part in a 
yearly community outreach program 
with emphasis on children. Little did 
he know that an initial pledge to do- 
nate 10 filled stockings would turn 
into a whopping 342, $45 in gifts for 
each child at a school once labeled 
one of the poorest in the county. 
EJCBA collected contributions in 
excess of $14,000 in six weeks. 

Due to an even larger enrollment 
of students this year, EJCBA pro- 


vided holiday cheer to 290 students 
in December, kindergarten through 
third grade. Additionally, the asso- 
ciation partnered with the Anchor 
program, a program devoted exclu- 
sively to elementary students from 
homeless families, about 70 stu- 
dents. These students rarely receive 
pleasure items, mostly donations of 
necessities. 

“It is because of friends like you 
that we are able to meet the needs 
of all students and increase the stu- 
dents’ awareness of dignity, respect, 
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and the acquisition of knowledge,” 
said Principal Leannetta McNealy 
in a letter addressed to Santa Carl 
and the EJCBA members. “Our stu- 
dents, faculty, and staff stand ready 
and willing to serve, assist, and sup- 
port the lawyers of this community 
at any time.” 

Once a failing school, Duval E]l- 
ementary is now a magnet school 
with a fine arts program and with 
students making huge strides in aca- 
demic performance in spite of pov- 

erty-laden environments. 
ria McNealy further ex- 
=—* plained that this was the 
greatest “outpouring of 
love ever witnessed at 

our school.” 

“The joy, excitement, 
and element of surprise 
generated during the as- 
sembly programs will be 
a lasting memory for the 
children, parents, faculty, 
and staff. 

The Eighth Judicial 
Circuit Bar serves six 
counties from the Geor- 
gia border to the Gulf of 
Mexico, with approxi- 
mately 500 members. 

Most importantly, giv- 
ing today will have a posi- 
tive impact on the adults 

the students will become one day, 
Stack concluded. 

“These children will be all grown 
up one day, participating in this 
community in one way or another. 
Perhaps what we do today will have 
a positive effect on what they do to- 
morrow. We now have several hun- 
dred people who think lawyers are 
the greatest.” 


This article was contributed by 
Toyca Williams, voluntary bar liaison 
with The Florida Bar’s Public Informa- 
tion Department. 
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ATTORNEY REFERRAL SERVICES 


& A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking a 
Lawyer due to our Innovative Marketing Strate- 
gies. Call today - Is your phone ringing like it 
used to? 

1-800-733-5342 

1-888-669-4345 


AUTOMOTIVE | 


FORENSIC SERVICES 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, Fraud, 
Bad Faith, Faulty Repair. State/Nationwide,* 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.AAFSA.com; 

E-mail: AFSASSOCIATES @ AOL.COM. 


EXPERT WITNESS 


Handwriting 


@ American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, FI 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


Handwriting 


@ Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 
123, Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Handwriting 


@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 
1004-132, Altamonte Springs, FL 32714. (800) 544- 
0004. Formerly with U.S. Postal Inspection Service 
Crime Lab. Over 27 yrs. Experience. ABFDE 
Certified (former Board Director.) Court qualified 
throughout southeast. 


Land Use & Zoning 


® Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certified 
Planners (AICP). Author, AICP Professional 
Practice Manual. 35+ years Experience in Land 
Use, Site Plans, and Code Compatability, 
Consistency & Compliance. Solin and Associ- 
ates, inc.; (407) 682-7200; (407) 252-7200 cell; 
Saiplans @ aol.com: www.solinplanning.com. 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with twenty- 
six years of Law Enforcement experience. F. B.I. 
Academy graduate. Former University Criminal 
Justice instructor. (954) 434-0413, 
www.EXPERTWITNESS.COM/GUASTO. 


EXPERT WITNESS CONTINUED 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Police Liability Expert 


= Outstanding criminal justice expert on 
legal standards and factual issues. Ten years 
experience as certified Florida Department of 
Law Enforcement instructor on use of force, 
report writing, jail liability, and Federal civil 
rights issues. Testified in federal force case 
with $200,000+ verdict. Flat fee rates. Call for 
free initial phone conversation. David Farash, 
Esq., Tampa, (813) 222-8930. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Real Estate Law 


m@ James L. Mack, Board Certified Real 
Estate Lawyer with 54 years of practice in 
Florida exclusively in the area of real estate law, 
“AV” rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available to 
act as expert witness or consultant in real 
property litigation in all Florida counties. 20185 
East Country Club Drive, #607, Miami 33180, 
(305) 933-2266, fax (305) 682-1533. 


 PRE-SETTLEMENT 


LAWSUIT FUNDING 


@ Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys 
- before lawsuit settles. Also, Cash provided now 
for in-force Structured Settlements. Fast & 
simple. Nationwide Funding Group, LLC; 
www.nationwidefunding.us; (800) 355-0649 
(561) 714-0660; Jeff A., CPA, CCFC. 


STOCKBROKER FRAU 
MISMANAGEMENT 


@ Call us to talk over remedies available to 
your clients who have securities account losses. 
Referral or co-counsel; expert witness affilia- 


OCKBROKER FRA 


MISMANAGEME 
CONTINUED 


tions. David McGee and Peter J. Mougey, Beggs 
& Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Blum has vast 
experience within the securities industry, as a 
former licensed broker; former associate of a 
large New York law firm that defended many 
brokers and brokerage firms; former intern for the 
NASD Arbitration Department; a published author 
and coauthor of securities arbitration articles; and 
an approved Arbitrator for the NASD and NFA. 
Referring attorneys are gladly paid in accordance 
with Florida Bar rules. Blum, Silver & Schwariz, 
LLP, 12540 W. Atlantic Bivd., Coral Springs, 
FL 33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 


THE FLORIDA BAR JOURNALMJUNE 2005 89 


x 

in the Lawver fa 

oo 

bmelling@flabar.org 

| 


Services 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED STOCKBROKER FRAU 

A-A-A Attorney Referral Service ~ Medical 

Every month over 13,000 people Call seeking a CONTINUED _ 

Lawyer due to our Innovative Marketing Strate- = Physicians For Quality: Credible medical : 

gies. Call today - Is your phone ringing like it experts. Since 1986. We have Florida tons. David McGee saan aaa 

used to? physicians who have agreed to review your & Lane, Pensacola, (850) 432-2451. 
800-733-534 malpractice case, and if it has merit, testify for 

: ibs sas you. Plaintiff or Defense. 1-800-284-3627. STOCKBROKER MISCONDUCT 


Visit us at www.pfq.com. 
@ Darren C. Blum, Esq., concentrates on 


_ AUTOMOTIVE — sg Mining Engineering recovering investors’ losses caused by stock and 
FORENSIC SERVICES : commodity broker misconduct. Mr. Blum has vast 


= Mining Engineering Experts: Extensive experience within the securities industry, as a 

Accident Investigation, Injury, Death, witness experience, all types mining: 
Property Damage, Defect, Negligence, Fire, Fraud, accidents, rongful death, the 
Bad Faith, Faulty Repair. State/Nationwide,» NASD Arbitration Der artment: a published author 
Salvatore R. Raimondi, Sr., (561) 832-6022, Property and coauthor of 
www. AAFSA.com: appraisal for estate & tax 540-989-5727. O! SOCUE 

; an approved Arbitrator for the NASD and NFA. 
E-mail: AFSASSOCIATES @AOL.COM. Police Liability Expert Referring attorneys are gladly paid in accordance 


with Florida Bar rules. Blum, Silver & Schwartz, 
EXPERT WITNESS LLP, 12540 W. Atlantic Bivd., Coral Springs, 


= Outstanding criminal justice expert on FL 33071; phone (954) 255-8181, fax (954) 255- 


Handwriting legal standards and factual issues. Ten years 8175, 1-877-STOCK-LAW. 
experience as certified Florida Department of 
= American Document Examiners, Rita Lord: Law Enforcement instructor on use of force, 
1208 Marine Way, Suite 303 North Palm Beach, FI report writing, jail liability, and Federal civil 
33408. Court qualified expert witness in Federal, rights issues. Testified in federal force case 
Circuit, Probate, District Courts and arbitration cases with $200,000+ verdict. Flat fee rates. Call for 
throughout the U. S. Phone (561) 622-6310; free initial phone conversation. David Farash, 
www.americandocumentexaminers.com. Esq., Tampa, (813) 222-8930. 
Handwriting Premises Liability & Security 


@ Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 
123, Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


™@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Real Estate Law 


Handwriting 
@ James L. Mack, Board Certified Real 
® Certified Forensic Document Examiner, Estate Lawyer with 54 years of practice in 
Thomas Vastrick, 380 S. State Road 434, Suite Florida exclusively in the area of real estate law, 


1004-132, Altamonte Springs, FL 32714. (800) 544- “AV” rated, Chair of Dade County Bar Ass'n Real 
0004. Formerly with U.S. Postal Inspection Service Property Committee 1995-2004, is available to 


Crime Lab. Over 27 yrs. Experience. ABFDE act as expert witness or consultant in real 
Certified (former Board Director.) Court qualified property litigation in all Florida counties. 20185 
throughout southeast. East Country Club Drive, #607, Miami 33180, 

(305) 933-2266, fax (305) 682-1533. 

Land Use & Zoning 
 PRE-SETTLEMENT 

m Lester L. Solin, Jr., FAICP, MCP, MBA, LAWSUIT FUNDING’ 
Fellow, Past Commissioner, Am. Inst. of Certified 
Planners (AICP). Author, AICP Professional ™ Pre-Settlement Funding - Non-Recourse 
Practice Manual. 35+ years Experience inLand | Cash Provided now - To Plaintiff's &/or Attorneys 
Use, Site Plans, and Code Compatability, - before lawsuit settles. Also, Cash provided now 
Consistency & Compliance. Solin and Associ- for in-force Structured Settlements. Fast & 
ates, Inc.; (407) 682-7200; (407) 252-7200 cell; simple. Nationwide Funding Group, LLC; 
saiplans@ aol.com: www.solinplanning.com. www.nationwidefunding.us; (800) 355-0649 

(561) 714-0660; Jeff A., CPA, CCFC. 

Law Enforcement & Security 
STOCKBROKER FRAUD 
Lou Guasto Law Enforcement & Security MISMANAGEMENT. 
Expert Witness. Retired Police Chief with twenty- 
six years of Law Enforcement experience. F. B.1. 
Academy graduate. Former University Criminal = Cail us to talk over remedies available to 

Justice Instructor. (954) 434-0413, your clients who have securities account losses. 


www.EXPERTWITNESS.COM/GUASTO. Referral or co-counsel; expert witness affilia- 


ertise 

awyer 

Services, call 
Bruce 

-Mellinger at 

(850) 561-5687 

| bmelling @flabar.org : 
Call or E-mail 
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If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


Alan J. Waldman, M.D. 


Forensic Psychiatry 


Board Certified 
Forensic Neuropsychiatrist 


Serving All of Florida 


(352) 377-3771 * LexMed10@yahoo.com 


PROCESS SERVICE 


CRISP & ASSOCIATES, INC. 


INVESTIGATIONS AND LEGAL SUPPORT 


SERVICE IN: 


* SOUTHEAST GA 


* SOUTHEAST SC 


* CHATHAM COUNTY 
SAVANNAH 


* UNLIMITED ATTEMPTS 
AT TWO ADDRESSES 


+ PERMANENTLY APPOINTED 


912-898-9973 


This is your last chance to place 


your ad in the 2005 
JOURNAL DIRECTORY | 


Call RANDY TRAYNOR at | 
(850) 561-5685 
BEFORE 6/24/05. 
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Al | 
1.800.562.7233 Located in the Palm Beach Area ee | 
hi 4 
AVANNAHH EORGIA AISPANDASSOCIATES COM 
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No Merit - No Charge (subject to terms) 
_ CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in depth medical testimony of physical damages caused by pain. — 


MED Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 
_ quality medical experts 
any field of health care 


MEDICAL/DENTAL MALPRACTICE EXPERTS- ALL SPECIALTIES 
STAT-STAT AFFIDAVITS _- 4 HOURS! 


FREE! HCAI MEDICAL TEAM REVIEW OF MEDICAL RECORDS! 
FREE! WRITTEN REPORT IF CASE HAS NO MERIT! 
FREE! ON GOING CONFRENCE TUTORIALS! 


Billions & Billions of dollars have been awarded to our clients in 22 

years. Over 12,500(+) Repeat Law Firms in 40 states. Preeminent in U.S. We have the 
perspicacity to bring you “up to speed” quickly & refine your presentations. Our specialty 
is preparing counselors new to this arena. Our Fee $395! No bills, nothing to sign. Depo 
& courtroom questions free! Avoid name sellers - they have “plants” infesting their lists! 
Plaintiff & Defense. CALL US! 


Health Care Auditors, Inc. Tt TollFree 877-390-HCAI 
1656 Arabian Lane Facsimile 727-573-1333 
Palm Harbor, Florida 34685 Telephone 727-579-8054 


American Heart 
Associations 


Fighting Haart Desease and Stroke 


THE FLORIDA BAR 


About the Bar CLE + Legal Links 
Contact Us 


Bio 


EXERCISE. 


JOIN THE FIRM. 


Call now to help. 
1-800-996-4100 
www.stjude.org 


St. Jude Childrens 
Research Hospital 


ALSAC + Da 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Have you ever wished — you 
could sit down and talk in 
complete confidence with some- 
one about your law practice— 
someone whose drinking or drug 
problem may have been worse 
than yours; someone who can 
tell you what drinking/use of 
drugs did to his or her practice, 
family, and health? Or maybe 
just someone to listen with an 
understanding heart rather than 
with judgment and condemna- 
tion? 


Have you ever thought whata 
relief it would be, without any cost 
whatsoever, to be able to talk 
frankly with just such a person—a 
person who is solving problems 
just like yours and is living happily 
and usefully? 


Now you can. Call the Florida 
Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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_a world without children? 

‘inding cures. Saving children. 


- Ac 
1} 


American Residential 


Blumberg Excelsior 


Corporate Creations 


P R We find the defendant not guilty, and we also 
Crisp & Associates find him a perfect contender for a reality TV series. 


Delta Engineering 


East Bay Mortgage 

Empire Corporate 

Fast Case 

Florida Lawyers Mutual Cover3 
Gilsbar 17 


Government Liaison 91 
Harvey E. Morse, P.A. 43 
Health Care Auditors 29, 91 
Insurance Metrics 
Int’] Genealogical 


Levin, Papantonio He has a reputation for swift justice. 


LexisNexis Cover 2, 21 


Marcia Lippincott 19 
Med Witness 

NASD 
Noble Royalties PERSONNEL 
Professional Safety 
QLTT International 
Ricci, Leopold 

U. S. Trust 
Wachovia Bank 
West 

Alan Waldman, M.D. 


Talk to the hand? That's the extent of your crisis management? 
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